D RECG,

N LirTeray
S SCRIPTA
S MANET _
L% m—

Wednesday,
July 20, 2005

o

ISUET

Part II

Department of
Agriculture

Federal Crop Insurance Corporation

7 CFR Part 400

General Administrative Regulations,
Subpart V—Submission of Policies,
Provisions of Policies, Rates of Premium,
and Premium Reduction Plans; Interim
Rule

Mederal Re o



41822

Federal Register/Vol. 70, No. 138/ Wednesday, July 20, 2005/Rules and Regulations

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 400
RIN 0563—-AB95

General Administrative Regulations,
Subpart V—Submission of Policies,
Provisions of Policies, Rates of
Premium, and Premium Reduction
Plans

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Interim rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the General
Administrative Regulations to include
provisions regarding the requests by
approved insurance providers to
implement the premium reduction plan
authorized under section 508(e)(3) of
the Federal Crop Insurance Act (Act)
and the approval of the amount of a
premium discount to be provided to
farmers under the premium reduction
plan.

DATES: Effective June 30, 2005.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Lee Ziegler,
Economist, Reinsurance Services
Division, Risk Management Agency,
United States Department of
Agriculture, 1400 Independence
Avenue, Room 6739-S, Washington, DC
20250; telephone number (202) 720-
0191, e-mail address:
lee.ziegler@rma.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866.

Paperwork Reduction Act of 1995

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), RMA’s request for
emergency approval on a new
information collection, Premium
Reduction Plan, was approved under
OMB control number 0563-0079.

Government Paperwork Elimination
Act (GPEA) Compliance

In its efforts to comply with GPEA,
FCIC requires all approved insurance
providers delivering the crop insurance
program to make all insurance
documents available electronically and
to permit producers to transact business
electronically. Further, to the maximum
extent practicable, FCIC transacts its
business with approved insurance
providers electronically.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the states. The
provisions contained in this rule will
not have a substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. This action does not increase
the burden on any entity because it
merely clarifies the process to submit
premium reduction plans to the FCIC
Board of Directors for approval. The
current requirements of the Standard
Reinsurance Agreement (SRA) and
procedures for premium reduction plans
approved by the Board contain
provisions to ensure that small entities
have access to policies and plans of
insurance, including premium
reduction plans. The requirement to
apply for a premium reduction plan is
the same for small entities as it is for
large entities. A Regulatory Flexibility
Analysis has not been prepared since
this regulation does not have an impact
on small entities, and, therefore, this
regulation is exempt from the provisions
of the Regulatory Flexibility Act (5
U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR

part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith, unless otherwise
specified in the rule. The appeals
procedures at 7 CFR 400.169 and 7 CFR
part 24 must be exhausted before any
action against FCIC for judicial review
may be brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, and safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

On February 24, 2005, FCIC published
a notice of proposed rulemaking in the
Federal Register at 70 FR 9001-9013 to
revise 7 CFR part 400, subpart V,
Submission of Policies, Provisions of
Policies, Rates of Premium, and
Premium Reduction Plans. Following
publication of the proposed rule, the
public was afforded 60 days to submit
written comments and opinions.
Approximately 1,900 comments were
received from approved insurance
providers, farmers, agents and other
interested parties.

After consideration of all the
comments and the concerns expressed,
FCIC realizes it needs to proceed
cautiously to ensure the continued
access of farmers to crop insurance and
stability of the delivery system for the
federal crop insurance program. Not
publishing a rule is not an option
because section 508(e)(3) of the Act
states that FCIC shall consider all
applications of the approved insurance
providers to participate in the premium
reduction plan. To allow such
application without ensuring that
premium reduction plans are fair and
equitable and do not endanger the
delivery system would jeopardize the
program far more than implementing a
rule intended to protect these
principles.

However, to allow itself the maximum
flexibility in quickly making changes to
the rule, should they become necessary,
FCIC has elected to publish this rule as
an interim rule. All the comments
provided in response to the proposed
rule were considered when developing
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the interim rule. The Risk Management
Agency (RMA), on behalf of FCIC,
intends to operate the premium
reduction plan program for the 2006
reinsurance year under the interim rule.
This will allow time to determine how
effectively the premium reduction plan
program is operating. After sufficient
time to experience the operation of the
program, RMA will publish a separate
notice soliciting comments. Such
comments will then be considered when
making the rule final.

When FCIC published the proposed
rule, it specifically sought comments on
certain provisions and proposals and
sought comments on the proposed rule
in general. The comments and responses
have been categorized in accordance
with the specific and general requests
for comment. Further, RMA has used
the term “few” to mean two
commenters, “several’” to mean three to
nineteen commenters, and “many”’ to
mean 20 or more commenters. These
terms do not reflect the number of
commenters in each category listed but
the total for all categories.

A. Preamble

1. Alternative Proposal

In the preamble to the proposed rule,
RMA suggested an alternative proposal
that would require the approved
insurance providers to base any
premium discount on actual cost
savings for the reinsurance year instead
of projected savings. The proposal
would operate similar to a dividend
program with premium discounts
provided after the costs savings were
determined, which would be after the
end of the crop year. This meant farmers
would be required to pay the full
premium when due and receive the
premium discount at a later time. RMA
was particularly interested in comments
that addressed the benefits of using
actual versus projected costs, impacts
on the workload of the approved
insurance providers and RMA, market
conduct oversight requirements that
may be required, impacts on
competition, the delay in the
reimbursements to farmers, whether
such reimbursements create any income
tax issues, or any other substantial
adverse or positive effect of this
approach in contrast to the approach
included in the proposed rule. The
comments received and FCIC’s
responses are as follows:

Comment: An agent commented that
in a state that has a significant number
of rebate laws, the alternate approach
offered by RMA may raise issues about
rebating. The commenter asks how this
would affect implementation and

assume RMA would resolve any rebate
issue before implementation.

Response: Whether the premium
reduction plan may be a form of
rebating that is prohibited under most
state laws is not material. Under section
506(1) of the Act, any state law that is
in conflict with the Act or any
regulation promulgated by FCIC is
preempted. Section 508(e)(3) of the Act
expressly authorizes approved
insurance providers to pay premium
discounts to farmers without reference
to state law. This is in contrast to
section 508(b)(5)(B) of the Act that
authorizes cooperative and trade
associations to pay all or a portion of the
administrative fee on behalf of the
farmer or provide a rebate as long as
such rebate is permitted by the laws of
the state. Since section 508(e)(3) of the
Act does not waive federal preemption,
the fact that such discounts may be
considered a prohibited rebate under
state law or provided to farmers in a
manner similar to dividends that are
regulated by the state does not override
the express authority in section
508(e)(3) of the Act. The application of
Federal preemption is consistent with
section II.A.4. of the 2005 SRA and the
approved procedures, which make it
clear that state law only applies to
rebating issues involving section
508(b)(5)(B) of the Act and that Federal
preemption applies to all other aspects
of rebating, including section 508(e)(3)
of the Act.

Comment: Several agents, farmers,
approved insurance providers and
interested parties commented that any
discount should be guaranteed up front
and should be available to farmers
whether or not the crop year is a good
one or a bad one. Commenters state that
if the discount is not guaranteed,
farmers will not enter the program and
farmers will not take the opportunity to
increase coverage.

Response: RMA understands the
position of the commenters and took
that position in the proposed rule.
However, as expressed more fully
below, it has considered the other
comments and its own concerns
regarding the complexity and burdens
on approved insurance providers and
RMA of having to establish and evaluate
projected savings, and the impact on the
program if such savings are not realized
and determined that the difficulties in
administering the program outweigh the
effect on farmers of not having the
premium discount guaranteed up front
and, therefore, has elected to adopt the
alternative proposal in the interim rule.
In adopting the alternative proposal,
RMA understands that the premium
reduction plan will likely lose some of

its attraction to farmers if it is not
guaranteed up front. However, at least
farmers will be guaranteed a stable
delivery system with the possibility of
a premium discount, which if not
available to purchase additional
coverage for the current year, could be
used to increase coverage in subsequent
crop years. Under the proposed system,
if the commenters are correct, there
could be instability introduced into the
delivery system. RMA does agree that
the premium discount should be
available regardless of whether the
farmer suffers a loss and this is included
in the interim rule.

Comment: Several agents, farmers,
approved insurance providers and
interested parties commented that
farmers take enough risk with planting
crops and hoping for a good crop year,
so why should approved insurance
providers who are experts at risk
management, not be able to offer savings
to farmers guaranteed upfront if they
have the ability and option to do so. A
commenter also stated that providing
only the chance for discounts based on
profitability will only confuse the
farmers and open approved insurance
providers to potential accounting
irregularities to limit profits in order to
avoid paying dividends.

Response: RMA disagrees with the
commenter that approved insurance
providers are more likely to engage in
accounting irregularities under the
alternative. First, the payment of a
premium discount is not conditioned
upon profitability of the approved
insurance provider. It is conditioned
upon the approved insurance provider
reducing its cost to deliver the program
to an amount below the amount of
administrative and operating (A&O)
subsidy paid by RMA. Second, the
requirement that the approved
insurance provider must have an
independent professional audit and
certify actual cost efficiencies provides
less opportunity for accounting
irregularities than the use of projected
cost efficiencies, as established under
the proposed rule. RMA also
understands there may be concerns that
the alternative may lead to confusion for
some farmers regarding whether they
will receive a premium discount. To
prevent such confusion, the interim rule
places specific restrictions on the
advertising or promotion of the
premium reduction plan to prevent
approved insurance providers or agents
from making promises regarding the
payment of premium discounts that the
approved insurance provider may not be
able to keep. While recognizing that the
alternative approach does not have the
guaranteed benefits that the proposed
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approach had, RMA had to weigh the
potential problems with basing
premium discounts on projected costs
instead of actual costs.

Comment: An approved insurance
provider commented that using
appropriate business tools, approved
insurance providers can accurately
forecast (and demonstrate to the RMA)
the amount of savings necessary to offer
a premium reduction plan, and should
be required to pass those savings—up-
front—on to farmers. A commenter
states that under the current structure,
another core benefit to farmers is that
competing approved insurance
providers will market their various
programs with specific discount
information, thereby permitting farmers
to make informed insurance purchasing
decisions. The commenter states that
the alternative approach eliminates this
benefit.

Response: RMA agrees that the
alternative approach does not have the
full benefit of allowing farmers know
what their premium discount will be up
front. However, RMA is not as confident
as the commenter that approved
insurance providers can accurately
forecast their savings each year. Certain
costs are fixed but other costs, such as
loss adjustment expense, are not. In
order to qualify to pay a premium
discount, the approved insurance
provider has to be operating below A&O
subsidy. In unusually bad loss years, it
is possible that some or all projected
savings could be spent on additional
loss adjustment expenses. To require
approved insurance providers to pay
premium discounts in such years could
financially weaken the crop insurance
delivery system.

Comment: An interested party
commented that there are problems with
the alternative approach. The
commenter states that farmers face too
many other uncertainties and not
knowing the savings until after the end
of the end of the crop year just poses
another one. The commenter also
suggests that approved insurance
providers would be reluctant to
participate in the premium reduction
plan because it could not use a specific
discount when competing in the
marketplace. The commenter suggested
that RMA not publish the rule rather
than risk the premium reduction plan
undermining the delivery of the crop
insurance program and fundamental
principle of universal access.

Response: RMA shares the concerns
of these commenters with respect to the
alternative proposal—that farmers will
face yet another uncertainty and that an
uncertain discount will reduce
marketing opportunities. However, the

premium discount program is totally
voluntary based on whether the
approved insurance provider
determines it makes sound business
sense. RMA cannot structure the
program to provide an incentive for
approved insurance providers to
participate if there is a possibility that
such incentive would prove detrimental
in the long run. Further, as stated above,
farmers will still be receiving a benefit
if the approved insurance provider
attains the necessary savings, which can
still provide an inducement to purchase
insurance with a specific approved
insurance provider so approved
insurance providers still have an
incentive to participate in the premium
reduction plan. In addition, approved
insurance providers will be able to
advertise premium discounts paid in the
previous reinsurance year to give
farmers an indication of what premium
discount they may be able to expect,
although such advertising will be
accompanied by appropriate
disclaimers. RMA believes that the
advantages of the alternative proposal
outweigh the disadvantages.

With respect to not publishing the
interim rule, section 508(e)(3) of the Act
requires RMA to accept any request by
an approved insurance provider to
participate in the premium reduction
plan. Not publishing the interim rule
would mean that the premium
reduction plan would continue under
the existing RMA procedures—
procedures that the FCIC Board of
Directors (Board) has determined to be
unsatisfactory—or revised procedures.
RMA disagrees with the commenter that
the interim rule would undermine the
delivery of crop insurance and universal
access. As outlined in RMA’s responses
to the other comments, the interim rule
includes provisions that ensure
universal access and protect the
delivery of crop insurance.

Comment: An approved insurance
provider commented that a core benefit
to the current structure is that it requires
participating approved insurance
providers to focus on administrative
costs up front, to demonstrate savings
that can be achieved, and to impose the
necessary mechanisms to achieve them.
The commenter states that the
alternative structure eliminates this
incentive and discourages providers
from identifying, designing and
implementing necessary cost-saving
mechanisms and practices before the
savings can be realized.

Response: While it may have been
beneficial for RMA to know how
approved insurance providers were
cutting their costs when the premium
discounts were based on projected costs,

the same need does not exist under the
alternative proposal. RMA will be
looking at the cost savings after they
have been realized. Further, it is up to
the approved insurance provider with
respect to whether its operation will
support cost cutting measures sufficient
to allow the payment of a premium
discount. However, approved insurance
providers that offer a premium discount
plan but fail to deliver any premium
discounts would likely find themselves
losing business to approved insurance
providers who do pay premium
discounts. Therefore, there is still an
incentive to implement the cost-saving
measures.

Comment: An agent commented that
agents and approved insurance
providers should not be given discretion
over discounts. The commenter stated
that other lines of insurance allow
agents and approved insurance
providers to price business based on the
“merits” of the business. The
commenter stated that pricing flexibility
is not based on the merit of an account
but used as a marketing tool. Once
consumers make this discovery, then
agents are pitted against each other from
year to year when delivering proposals.
The commenter stated this is not
something likely to happen as it does
not provide a documentable reason for
the discount.

Response: RMA agrees that the ability
of an agent to use a projected premium
discount, rather than a premium
discount based on actual cost savings,
raises a cause for concern with respect
to the marketing of the agent’s services.
Under the alternative proposal adopted
in the interim rule, agents would not be
able to promise a premium discount.
The agent could provide policyholders
with a history of actual premium
discount payments that have been
documented by the approved insurance
provider, but would be strictly
prohibited from inferring that
policyholders would, in fact, receive a
premium discount in the future.

Comment: An approved insurance
provider commented that the alternative
proposal was conceptually interesting,
but inconsistent with prospective rating
methods used for virtually all other
insurance products. It would only be
modestly easier to validate and assign a
dollar value to efficiencies post-policy
period as opposed to prior to it. The
commenter stated that the plan would
probably invite intimations during sales
process of anticipated efficiencies at
least as great as any other approved
insurance provider—and if so would
cause confusion to the farmer.

Response: As an initial matter, the
premium reduction plan has nothing to
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do with the rating methodology. The
dollar amount of premium to cover the
risk of loss and a reasonable reserve
remains unchanged. The only thing that
may change is that portion of the
premium paid by the farmer. Under the
alternative adopted in the interim rule,
the farmer would pay the entire amount
of the farmer paid portion and later
receive a discount from the approved
insurance provider. Further, it would be
much simpler to validate the savings
after they have been achieved. First, the
total A&O costs reported on the Expense
Exhibits to the SRA is compared with
the amount of A&QO subsidy received to
determine whether the approved
insurance provider is eligible to pay a
premium discount. This would permit
approved insurance providers whose
current A&O costs exceed the A&O
subsidy to still request to participate in
the premium reduction plan because the
payment of a premium discount is
contingent upon the approved insurance
provider sufficiently reducing its costs.
This cost accounting is simple and
avoids the need to demonstrate up front
that the approved insurance provider
will reduce costs sufficiently to be able
to pay a premium discount.

Second, the interim rule contains
mechanisms to place all costs into one
of three categories. Based on the
category, the costs are allocated
proportionally to the net book premium
in the state or are reported in the
Expense Exhibits by state. This process
provides a simple transparent means to
allocate costs and determine the amount
of premium discount that can be paid in
each state.

Third, as stated above, the interim
rule contains restrictions on the manner
in which the premium reduction plan
can be promoted or advertised.
Approved insurance providers will only
be able to advertise actual premium
discounts paid in the past reinsurance
year and even those must be
accompanied by a disclaimer that there
is no guarantee such premium discount
will be paid in the future.

Comment: Several interested parties
commented that the alternative had too
many loopholes, there were no controls
over false promises or deceptive
marketing practices, and there were no
penalties for such conduct.

Response: RMA disagrees with the
comment that the alternative has too
many loopholes. By requiring that
premium discounts come from realized
and certified cost efficiencies, the
alternative in the interim rule is less
subject to loopholes that the program
outlined in the proposed rule, which
permits premium discounts based on
forecasts that might not be realized.

RMA agrees with the comments that
false promises and potentially deceptive
marketing practices are more likely to
emerge from the alternative structure
outlined in the interim rule than from
the structure outlined in the proposed
rule. As stated above, to address this,
the interim rule incorporates specific
marketing prohibitions. The interim rule
also indicates that state insurance
departments will be enlisted to play a
role in the enforcement of market
conduct. These departments currently
have structured market conduct
standards and enforcement arms, and
can ensure that deceptive practices are
identified, investigated, and penalties
assessed to those who engage in them.

Comment: An agent asked if RMA is
going to require all approved insurance
providers to form into a mutual
approved insurance provider so the
insureds can receive the dividend.
Minnesota has this requirement that for
an insurance customer to qualify for a
dividend they must be part of a mutual
approved insurance provider. The
commenter stated that most approved
insurance providers in the MPCI market
place now are private approved
insurance providers and it is unlikely
they would want to change to a mutual
approved insurance provider.

Response: Neither the interim rule nor
any other provision in section 508(e)(3)
of the Act requires that approved
insurance providers become mutual
insurance companies to qualify for the
premium reduction plan. Although state
law may require insurance companies to
be mutual insurance companies to be
able to distribute dividends, the
premium discount plan authorizes the
payment of premium discounts, not
dividends, even though they may be
paid at a similar time as a dividend.
Further, section 508(e)(3) of the Act
provides RMA with the authority to
allow approved insurance providers to
offer premium discounts without being
a mutual insurance company and such
authority will preempt state law in
accordance with section 506(1) of the
Act.

Comment: An interested party
commented that dividend plans may
have an adverse impact on approved
insurance provider participation if the
procedures established by RMA enable
one or more approved insurance
providers to obtain a competitive
advantage over the other approved
insurance providers. Dividend plans
may also adversely affect customer
service if the efficiencies are achieved
through reductions in training or other
service related functions.

Response: Although similar to a
dividend plan in other lines of

insurance, the premium reduction plan
is not a dividend plan. The premium
reduction plan is a plan that offers a
premium discount to farmers based on
the efficiencies attained by the approved
insurance provider. Further, under the
alternative approach, approved
insurance providers are placed in a
more equal position because they will
not have to prove up front that they can
deliver the program for less than their
A&Q subsidy. This means that all
approved insurance providers can
request to participate in the premium
reduction plan although only those
approved insurance providers that
attain sufficient savings can provide a
premium discount under such a plan. In
addition, under either approach, service
and training cannot be reduced below
what is necessary to meet the
requirements in the SRA regarding
service, which are generally contained
in procedures such as the Crop
Insurance Handbook and the Loss
Adjustment Manual, and training
requirements that are generally
contained in Appendix IV to the SRA.
This is the minimum level of service
that RMA determines is necessary to
properly deliver the crop insurance
program. To the extent that service
currently exceeds these standards, RMA
cannot take any action against any
approved insurance providers who do
not participate in the premium
reduction plan and who reduce such
service to the level required to comply
with the SRA and approved procedures.
There is no difference under the
premium reduction plan. RMA will be
looking at whether approved insurance
providers are violating the standards of
service required by the SRA. If such a
violation occurs, RMA can withdraw its
determination that an approved
insurance provider is eligible to
participate in the premium reduction
plan or approval of a premium discount,
or take such other action as authorized
under the SRA.

Comment: Several interested parties
commented that while the dividend
plan approach is more workable than
the up-front premium discount
approach, both approaches suffer from
some of the same difficulties. A
commenter states that the same issues
with recordkeeping, accounting
practices, and monitoring issues still
exist with the alternative. A commenter
stated that after further review, the
dividend plan approach should not be
pursued at this time, and that RMA
should conduct additional study to
more carefully evaluate whether these
difficulties can be resolved through
careful design of any procedures used to
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implement the premium reduction
language in the Act.

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. Further,
the interim rule simplifies many of the
recordkeeping and accounting practices
that would have been required under
the approach included in the proposed
rule. Savings and the amount of any
premium discount will be determined
using the Expense Exhibits provided
with the SRA each reinsurance year.
Further, the procedures accompanying
the interim rule contains specific
allocation requirements for certain costs
that will simplify the determination of
whether a premium discount can be
paid. There still will be monitoring
requirements but the accounting and
recordkeeping burdens are greatly
reduced. RMA intends to test this
concept out through the interim rule
and then seek additional comments to
determine if further refinement is
required.

Comment: Several agents, approved
insurance providers and interested
parties commented that an approach
using “projected savings” should not be
implemented. Approved insurance
providers that want to participate in a
premium reduction plan should be
required to “‘show” rather than
“project” they can achieve cost savings
while maintaining necessary service
levels. A commenter stated that a
dividend plan approach would have no
effect on data collection, reporting, or
reinsurance payments. Commenters
stated that using actual costs evens the
playing field, simplifies the program,
eliminates unfair discrimination and
stabilizes the program. A commenter
stated that it is unlikely any approved
insurance provider can accurately
project costs. A commenter stated the
alternative proposal will reduce the
chance that approved insurance
providers will not meet their projections
and cause market disruption. A
commenter stated that by delaying the
payment until the full year results for
the approved insurance provider were
known, RMA could evaluate a proposal
to pay dividends based on the financial
condition of the approved insurance
provider. For instance, RMA could elect
to deny all dividend payments unless
the approved insurance provider was
profitable on an aggregate basis. A
commenter stated that use of projected
costs will open RMA up to the
overestimation of savings that can be
used to cherry pick farmers.

Response: As stated above, while
similar to a dividend plan, the premium

reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. RMA
believes that a rule based on actual cost
efficiencies has both advantages and
disadvantages over the current premium
reduction plan based on projected
savings that must be later confirmed
with actual costs. As stated more fully
above, RMA agrees with the
commenters that the interim rule should
be based on actual rather than, as it is
currently operating, projected savings.
RMA also agrees that the alternative will
reduce the chance that approved
insurance providers will not meet their
projections and cause market disruption
and that the delay in approving the
premium discount would give RMA
time to determine that all requirements
in the rule were satisfied and to evaluate
the financial condition of the approved
insurance provider. RMA agrees that by
using actual rather the projected costs,
the verification burden placed on RMA
would be reduced; that the potential for
accounting manipulations would be
reduced; and that the program would be
simplified and more stable. However,
RMA is uncertain whether using actual
rather than projected costs would
necessarily even the playing field or
eliminate unfair discrimination. Under
either approach RMA would have to
monitor the performance of approved
insurance providers to ensure that all
farmers in the states in which the
premium reduction plan will be made
available have access to the plan.
Comment: Several interested parties
and approved insurance providers
suggested that the alternative approach
is similar to a dividend plan, which is
common in the insurance industry. A
commenter stated that distributing costs
savings at the beginning of the policy
year adds elements of uncertainty into
the rate setting process because it is
impossible for an approved insurance
provider to know in advance what its
actual costs savings will be and the
alternative eliminates the uncertainty. A
commenter stated this should not be
allowed because farmers could not plan
or budget for the discount. A commenter
stated that any pre-advertised premium
reduction plan which is based upon
projected cost savings will lead to unfair
discrimination by approved insurance
providers, agencies, and agents.
Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. Further,
RMA does not agree that basing the
premium reduction plan on projected
costs would unsettle rate setting because
rates are based on expected losses and

a reasonable reserve and premium
discounts allowed under the Act are
based on the reduction in costs below
the amount of A&QO subsidy paid by
RMA. RMA understands the concerns of
the commenter that the alternative
proposal would not allow the farmer to
plan or budget for the premium
discount. However, as stated above,
RMA believes that the advantages of
using the projected cost approach are
more than offset by the disadvantages.
RMA also agrees that the alternative
proposal will reduce the ability of
approved insurance providers and
agents to discriminate against small,
limited resource, women or minority
farmers because they cannot offer a
guaranteed premium discount as an
inducement to large farmers to purchase
insurance. Further, the interim rule
specifically requires that the approved
insurance provider develop a separate
marketing plan demonstrating how it
will reach such farmers in addition to
the efforts of its agents.

Comment: Several interested parties
and approved insurance providers
commented that dividends would not
need changes to accounting rules. A
commenter stated that marketing of
historical performance of efficiency
efforts would also be more
straightforward and provide an
incentive for approved insurance
providers to maintain the efficiencies
over time, instead of focusing on
marketing efficiencies it may expect to
achieve in the future. A commenter
stated this also encourages farmer
interest in using and supporting the
automation approved insurance
providers will need to implement for
further savings in the costs of signup
and claim settlement processes. A
commenter asks if purchasing a policy
under such a plan gives part ownership.

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. While the
alternative proposal would not require
complex accounting rules, some rules
will still need to be developed in order
to allocate actual costs reported on a
national basis to a state basis. RMA has
elected to base such allocation on the
percentage of net book premium for the
state. For example, if the total net book
premium for the approved insurance
provider is $100 million and the net
book premium in state A is $15 million,
15 percent of the total costs reported on
a national basis would be allocated to
State A. The same allocation will be
used to determine the amount of
premium discounts allowed in the state
in order to ensure compliance with the
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corresponding requirement in section
508(e)(3) of the Act. RMA agrees that
marketing should be limited to the
historical premium discount payments
made, with appropriate disclaimers, to
ensure that there is no impression
provided that premium discounts are
guaranteed. RMA agrees that the
alternative proposal may provide a
greater incentive for approved insurance
providers to institutionalize the cost
saving measures to achieve the cost
savings each year instead of projecting
costs up front and then trying to
implement cost saving measures to meet
the projections each year. Although it is
unclear how the alternative proposal
might encourage farmer interest in
supporting information technology,
RMA would agree that such a result
would be desirable.

In response to the question on part
ownership, the alternative proposal
provided for in the interim rule would
not include legal ownership rights in
the approved insurance provider. The
premium reduction plan is not creating
mutual insurance companies and the
approved insurance providers are
paying premium discounts, not
dividends. The premium discount is
simply a benefit provided by the
approved insurance provider in the
event it can deliver the crop insurance
program for less than the A&O subsidy.

Comment: Several approved
insurance providers, interested parties
and agents commented that to allow
approved insurance providers under the
alternative proposal to refer to historical
reimbursements in their marketing is
also problematic. Commenters asked
how RMA and approved insurance
providers could be assured that farmers
would not be misled into the perception
that a dividend or a return in premium
was likely to occur if they transferred
their coverage to approved insurance
provider X, when in fact, it was very
unlikely. Commenters stated that if an
approved insurance provider has
historically been unable to operate
within the expense reimbursement,
there should be no rational expectation
the approved insurance provider will be
able to operate below the expense
reimbursement level into the future. A
commenter states that historical
reimbursement levels are not
necessarily a strong indication of what
a farmer will receive in the form of a
discount in the upcoming year. Market
conditions change from year to year,
and an approved insurance provider
that achieves savings in one year might
not achieve them in the next year. It
would also allow an approved insurance
provider who achieves savings one year
to market based on those savings the

following year, even though it has no
intention of implementing the necessary
measures to achieve them in that year.

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. RMA
shares the concerns of the commenters
that under the interim rule, farmers
might be mislead by the promise of a
premium discount that might not be
realized and that complaints of
misconduct might increase. To address
these concerns, the interim rule
incorporates specific marketing
prohibitions that limit advertising or
promotions to actual premium
discounts paid in the past reinsurance
year, and requires a clear disclaimer, the
wording of which contained in the
interim rule or must be approved by
RMA in advance, that past results do
not guarantee a future payment. As
stated above, states will also be involved
in the enforcement of market conduct.

The commenter is correct that some
approved insurance providers may elect
to eligible to participate in the premium
reduction plan even though it is
unlikely that they will achieve the
necessary savings to provide a premium
discount or they do not intend to take
any costs saving measures. RMA cannot
prevent such conduct. However, the
market itself should eliminate such
behavior because farmers are not likely
to remain with an approved insurance
provider that claims it is eligible to offer
a premium discount plan but never pays
a premium discount.

Comment: Several approved
insurance providers, interested parties
and agents commented that the
subsequent failure of the approved
insurance provider to deliver upon
promises made will bring about
financial hardship for the approved
insurance provider itself, a market
disruption due to an unfair trade
practice, and a black-eye for the entire
crop insurance delivery system
including RMA. A commenter stated
that this approach reduces the
likelihood of reduced services to the
farmer because if that is the approach
used to secure the premium
reimbursement then the farmer will not
select that insurer in the future. A
commenter stated that capping the
approved insurance provider for the
following year or perhaps even the next
three years as a penalty would help to
discourage this practice, but it would
not necessarily remedy in the meantime
the harm caused to reputable
competitors. A commenter also
expressed concerns about whether the

audits by RMA would be performed a
long time after the fact.

Response: RMA agrees that making
false promises of a premium discount
would be detrimental to the crop
insurance program so, as stated above,
it has placed limitations on any
advertising or promotion of the
premium reduction plan. RMA also
agrees that there is unlikely to be a
reduction in service because RMA
would be in a position to discover an
infraction of FCIC service requirements
before approving any premium discount
and it is unlikely that approved
insurance providers would jeopardize
their SRAs by failing to comply with the
service requirements contained in the
SRA and approved procedures.

With respect to RMA audits, RMA
does not anticipate conducting audits
under the alternative proposal. Audits
of the approved insurance providers and
their cost efficiencies would be
conducted and certified by independent
certified public accountants with
experience in the insurance accounting
at the expense of the approved
insurance provider. RMA would verify
that these audits met the standards
established under the interim rule.
Clearly RMA could not evaluate the
Expense Exhibits, audit and proposed
premium discount until such
information is provided after the annual
settlement, as required in the interim
rule. RMA will review the documents
and approve or disapprove any
premium discount as expeditiously as
possible after receiving these
documents.

Comment: A few agents and
interested parties commented that RMA
should adopt a dividend program
because: farmers will benefit by
increased competition because
approved insurance providers and the
agent force will seek out cost savings on
their own in order to stay profitable and
also seek to provide the best dividend
track record to farmers. A commenter
also stated that: (1) Farmers will benefit
by added value because farmers will
benefit directly by dividends
proportionate to their size and also from
their ability to select from a variety of
benefits; (2) there will emerge a broad
range of approved insurance provider-
agent combinations offering various
mixes of service and dividends to
farmers; (3) the crop insurance delivery
system will not be damaged because
approved insurance providers and the
agent force will not be directly
penalized for providing highly skilled
and personal service to the insured
farmer; (4) benefits that are of no value
to the insured farmers will be purged in
order to maintain profitability and also
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maximize potential dividends (The most
capable of attaining the proper benefits
mix to insured farmers will benefit from
added business); and (5) competition
could be further fostered because by
moderately increasing the A&O levels to
approximately 23-24%, new entrants
into the shrinking list of approved
insurance providers would be promoted
(If approved insurance provider
innovators are allowed into the crop
insurance delivery system, eventual cost
cutting spurred by dividend
competition will again benefit farmers
with added dividends).

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. RMA
agrees with the commenter that the
alternative proposal has significant
potential advantages. The potential
advantages listed by this commenter, as
well as other advantages identified by
other commenters, have prompted RMA
to incorporate that alternative proposal
into the interim rule.

Comment: Several approved
insurance providers, agents and
interested parties commented that the
burdens placed on RMA would be
reduced by a system that is based on
actual cost savings because RMA would
not be compelled to evaluate the
credibility of projections and
predictions which, as the proposed rule
acknowledges, “‘may not be realized.”
Commenters stated that a mechanism
that is predicated on the existence of
actual cost savings enables RMA to
analyze concrete and “easily verifiable”
figures to determine whether an
approved insurance provider realized an
expected efficiency and diminishes the
likelihood of creative accounting and
similar chicanery. A commenter stated
that the alternative proposal is easier to
administer, monitor and regulate. A
commenter stated that evaluation of the
efficiencies at a more detailed level such
as by state, crop, plan, and coverage
level would be possible, but not with
the same degree of reliability.

Response: RMA agrees that the
burdens placed on it to determine an
approved insurance provider eligible to
participate in the premium reduction
plan are greatly reduced from the
burdens under the proposed rule. RMA
also agrees that it will be easier to
analyze the actual costs and that it
reduces the possibility of creative
accounting, especially since RMA will
be using the actual Expense Exhibits
provided with the SRA to approve or
disapprove any premium discount.
Having such Expense Exhibits audited
and certified by an independent

certified accountant will also reduce the
burden on RMA. RMA has determined
that it is possible to evaluate such costs
on a state basis and will provide simple
allocation procedures to accompany the
interim rule. Evaluation of the
efficiencies at a crop, plan, and coverage
level would require relatively more
complex accounting and cost allocation
rules.

Comment: Several approved
insurance providers, agents and
interested parties commented that a
dividend plan approach would also
have the advantage of eliminating the
need for the financial reserve plan as
described in the proposed rule.

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. RMA
agrees that basing a premium discount
on the actual cost savings achieved by
the approved insurance provider
eliminates the need for a financial
reserve plan and this requirement has
been removed from the rule.

Comment: An approved insurance
provider commented that RMA has also
stated that the approved insurance
providers would not be able to market
the premium reduction plan “based on
a guaranteed amount of premium
reimbursement.” It is unclear whether
the RMA is contemplating a prohibition
against any marketing, even of potential
savings, or only guaranteed savings. The
commenter stated that if approved
insurance providers are allowed to
market potential savings, it could allow
or even encourage such providers to
make unrealistic or exaggerated
projections about their anticipated
savings in order to attract or keep their
customers in a price competitive
market. Not only will this cause
competitive injury to providers
attempting to compete fairly based on
real cost savings and reasonable
projections of such savings, but it will
inevitably harm farmers who are lured
by the potential of large cost savings
that prove to be illusory in the end. The
commenter stated that even if RMA’s
intent is to prohibit marketing of even
potential savings, how could such a
prohibition be enforced and whether the
RMA has or is willing to commit the
kind of resources necessary to enforce
this market conduct requirement. In the
absence of strict enforcement,
unscrupulous approved insurance
providers will inevitably boast
exaggerated, illusory savings in order to
attract market share.

Response: RMA is not precluding any
marketing of the premium reduction
plan. Approved insurance providers

will be able to advertise that they are
participating in the premium reduction
plan and the amount of any premium
discount paid by the approved
insurance provider in previous
reinsurance years, accompanied by the
appropriate disclaimers. However,
approved insurance providers and
agents will be prohibited from stating
that any premium discount will be
provided or promising any amount of
premium discount. RMA agrees that
enforcement is important and it will
monitor the conduct of the approved
insurance providers and agents and will
collaborate with states that also regulate
such market conduct issues.

Comment: An approved insurance
provider commented that, in response to
the RMA’s specific question as to
provider workload, the workload to
demonstrate savings up front is not
materially greater than the workload to
demonstrate savings after the fact. A
commenter stated that dividend plans
would still need to be reviewed for
reasonableness, and approved insurance
provider requests to make dividend
payments would need to be carefully
scrutinized prior to approval. RMA
would also need to develop extensive
procedures to evaluate the proposals
and to establish standards for
acceptability. Concerns regarding
adverse market behavior would still
exist under a dividend approach. A
commenter stated that these should not
be considered to be insignificant issues.

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. RMA
disagrees that the workload to
demonstrate savings up front is not
materially greater than the workload to
demonstrate savings after the fact. RMA
has revised the provisions to eliminate
much of the up front reporting
requirements. RMA’s evaluation of the
request to participate in the premium
reduction plan will be based on the
evaluation of the marketing plan to
ensure that all farmers in the states in
which the premium reduction plan will
be offered have equal access to the plan.
Since premium discounts are based on
actual savings, RMA does need to know
the specifics of how the approved
insurance provider intends to achieve
the savings. RMA agrees that there
needs to be careful scrutiny of the cost
accounting by the approved insurance
providers on their Expense Exhibits.
However, cost allocation procedures
will be included in procedures to
accompany the interim rule and are
simple. Further, a certification by an
independent certified public accountant
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will add credibility to the amounts
reported. As stated more fully above,
RMA has added provisions regarding
market conduct and will enlist the
assistance of the states to ensure proper
conduct by agents and approved
insurance providers.

Comment: An approved insurance
provider commented that market
conduct oversight may be required,
especially with respect to monitoring
competitor assertions of projected
savings, impacts on competition, and
income tax issues, which presumably
would simply reduce “‘insurance
expense”’ on farmer’s income statement.

Response: RMA agrees that market
conduct oversight is required and will
enlist the assistance of the states to
ensure proper conduct by agents and
approved insurance providers. Further,
since premium discounts are now based
on actual savings and the type of
assertions that can be made are so
limited, the burden on such monitoring
should be reduced.

Comment: A few interested parties
and approved insurance providers
recommend that if RMA chooses to
implement the premium reduction plan
using a dividend concept, it should
prohibit insurers or insurance producers
from marketing dividends by
guaranteeing them in advance. RMA
should also prohibit insurers from using
policy renewal as a condition for
receiving a dividend for a prior policy
year. A commenter stated it does not
object to an approved insurance
provider notifying insureds (and
potential insureds) that it has applied
for a premium reduction plan. A
commenter stated that any approved
insurance provider that violates the
restrictions on advertising should be
barred from submitting a premium
reduction plan for a period of two
reinsurance years.

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. RMA
agrees that approved insurance
providers and their agents should be
prohibited from marketing practices
such as guaranteeing or projecting an
amount of the premium discount to
farmers in advance of the determination
of the actual premium discount. As
stated above, provisions have been
added that regulate such market
conduct. RMA also agrees that premium
discounts should not be tied to policy
renewals because they are based on the
cost savings attained for the current
reinsurance year in which the farmer is
a policyholder, not the subsequent
reinsurance year when the farmer may

not. RMA has added provisions to the
interim rule to prevent such conduct.
RMA agrees with, and the interim rule
allows, an approved insurance provider
to notify existing and prospective
policyholders that it is participating in
the premium reduction plan. RMA
agrees that sanctions should accompany
violations of advertising prohibitions.
One potential sanction is to disqualify
an approved insurance provider or agent
from participating in the premium
reduction plan for a duration
commensurate with the offense.

Comment: An agent suggests dividend
restrictions include: (1) Requiring
approved insurance providers to post
March 15 business accounting and
analysis for the prior crop year netting
total actual A&O costs versus annual
revenue, which would be approved
annually by RMA for each approved
insurance provider; (2) requiring each
approved insurance provider to be
responsible for their annual audit; (3)
RMA setting an annual industry cap on
percentage of dividends payable; and (4)
not having the dividends contingent on
a farmer continuing a policy into the
next crop year (as in policy loss
payments).

Response: As stated above, while
similar to a dividend plan, the premium
reduction plan is not a dividend plan.
Approved insurance providers will be
offering premium discounts. RMA
agrees that approved insurance
providers should be responsible for the
annual audit, there should be a cap on
the percentage of premium discounts
that can be paid by any approved
insurance provider, and that premium
discounts must not be contingent upon
renewal of the policy and has revised
the rule accordingly. However, with
respect to the accounting used to
determine a premium discount, RMA
will be using the Expense Exhibits
provided with the Plan of Operations,
including an estimate of outstanding
costs.

Comment: A few approved insurance
providers commented that although the
determination of whether an approved
insurance provider realized any cost
savings will not occur until after the end
of the reinsurance year and may take
several months to occur, a deadline
must be imposed on RMA for rendering
such determination. Unlike the
compliance process, the period afforded
RMA to evaluate the premium reduction
plan submissions cannot be limitless. A
commenter stated that even if RMA was
timely, it takes months and even years
after the crop season to close
controversial or disputed claims to
determine year-end results. The
commenter also stated that if the audit

showed discrimination of some type, it
seems likely that RMA would be very
vulnerable to negative reactions.

Response: RMA agrees that specific
deadlines be imposed on RMA for
determining whether an approved
insurance provider is eligible to
participate in the premium reduction
plan. However, a deadline cannot be
imposed on the evaluation of the
Expense Exhibits to determine whether
to approve a premium discount. RMA
must have the time to properly evaluate
such Exhibits and it is impossible at this
time to determine the requisite amount
of time. When finalizing the rule, RMA
will determine whether such a deadline
is appropriate. However, RMA will
expedite its review of the Expense
Exhibits. Disputed claims should not
require adjusting the approval of a
premium discount since they involve
the cost of delivery not the amount of
claims, unless the resolution of such
claims will increase the cost of delivery.
To avoid having to adjust a premium
discount, approved insurance providers
could hold back some savings achieved
to cover such contingent costs.

Assuming that the commenter is
referring to the cost efficiency audit in
the alternative proposal, it is unclear to
RMA how such a purely financial audit
would reveal discrimination. RMA
agrees, however, that routine reviews or
specific investigations of an approved
insurance provider by RMA may reveal
discrimination which would require
action by RMA and may produce
negative reactions from some quarters.

Comment: An approved insurance
provider commented that although an
alternative delivery mechanism would
be a departure from the proposed rule,
FCIC does not have to publish a
proposed rule describing this
mechanism. In this regard, the proposed
rule provides notice that a change is
possible, and the public “reasonably
should have filed their comments on the
subject during the notice-and-comment
period.”

Response: RMA agrees with the
commenter.

Comment: An approved insurance
provider commented that the alternative
proposal warrants further consideration
but requires an indefinite extension of
the comment period and rulemaking
procedure since no rules have been
proposed.

Response: RMA disagrees that an
indefinite extension of the comment
period is warranted. RMA specifically
sought comments on the alternative
proposal and informed the public it was
considering including the alternative in
the final rule. Therefore, RMA has
complied with the notice and comment



41830

Federal Register/Vol. 70, No. 138/ Wednesday, July 20, 2005/Rules and Regulations

rulemaking requirements. However,
RMA acknowledges that the alternative
presents a significant change and it
would like an opportunity to test this
proposal and give the public another
opportunity to comment before
finalizing the rule. That is one reason
RMA has elected to make this rule an
interim rule.

2. State Variability

In the preamble to the proposed rule,
RMA stated that the majority of
approved insurance providers that had
submitted premium reduction plans for
2005 had planned to offer the premium
reduction plan only in certain states and
had included variability in the amount
of premium discount between states as
prominent features. RMA further
indicated that it had several major
concerns regarding these proposals.
Specifically, RMA identified the
potential for competitive harm;
difficulty in administration; and the
potential for variability in service and
treatment of farmers as potential
problems if approved insurance
providers were permitted to select states
in which to offer the premium reduction
plan and to vary the amount of
discounts by state.

Consequently, the proposed rule
required that the same premium
discount be offered in all states in
which the approved insurance provider
did business. However, RMA also
indicated that it was seeking comments
on its analysis of the above stated
potential problems and whether
procedures could be developed that
would be consistent with the principles
that allowing approved insurance
providers to select states and vary the
premium discount between states,
would not cause competitive harm,
would be relatively simple to
administer, and would ensure that
service would not be reduced.

RMA received comments that
supported the proposed rule and its
requirements to offer the same premium
discount to all farmers and in all states
in which the approved insurance
provider does business. However,
comments were also provided in favor
of allowing the selection of states and
variability of premium discounts
between states. The key reason most
often cited for allowing approved
insurance providers to select states was
that not allowing such selection could
cause some approved insurance
providers to leave certain high-risk or
low volume states rather than being
required to provide a premium discount
in such states. The reason given was
that it would no longer be economically

feasible for the approved insurance
provider to operate in such states.

Another concern of these commenters
was that there was significant variability
in program delivery costs between states
and that a one size premium discount
would not fit all. Commenters were
concerned that service in certain states
could be jeopardized if the approved
insurance provider was required to
reduce costs in those states in order to
qualify for offering a premium discount.

RMA has carefully reviewed these
comments, especially within the context
of other changes made to the proposed
rule as a result of comments being
sought. From this review, RMA has
determined that the concerns identified
in its original analysis can be adequately
addressed and that both the selection of
and variability of premium discounts
between states can be incorporated into
the interim rule without jeopardizing
the integrity of the crop insurance
program.

The most important factor
contributing to this determination is, as
explained more fully above, that RMA
has elected to adopt the alternative
proposal in the interim rule. Compared
to the operation of the premium
reduction plan described in the
proposed rule, which required that
specific premium discounts be
guaranteed up front and approved
insurance providers would make
adjustments to their operation in an
attempt to achieve the necessary cost
savings, the alternative proposal
requires that premium discounts be
provided to farmers only after actual
cost savings have been achieved and
verified.

This alternative method of operating
the premium reduction plan
significantly reduces the administrative
requirements of both the approved
insurance provider and RMA and the
likely impact on service and business
practices of approved insurance
providers. These changes, in turn,
significantly reduce the potential for
problems that might arise from either
state selection or variation of premium
discounts, as outlined below:

a. The concern that state variability
might cause competitive harm in the
marketplace. In the proposed rule, RMA
was concerned that any procedure it
devised to accommodate state selection
or variability of premium discounts
might inadvertently give certain
approved insurance providers unfair
marketing advantages in certain states.
Therefore, it would be difficult to
establish a ““level playing field” for all
approved insurance providers. This is
mostly because, under the proposed
rule, RMA would approve the premium

discount that an approved insurance
provider would be able to offer in a state
before the start of the reinsurance year.
The approved discount would be based
on projected cost savings that may be
unreasonable or unattainable. Even
slight differences in the approved
premium discount for different
approved insurance providers in a state
could result in significant marketing
advantages or disadvantages possibly
create conditions that would be harmful
to market competition. Since approval
was based on projections, it would be
impossible for RMA to know the actual
savings that could be realistically
achieved and it might encourage some
approved insurance providers to project
more drastic cost saving measures than
their operations could handle in an
attempt to gain a marketing advantage.

However, this problem is eliminated
under the interim rule. Because
premium discounts are based on actual
cost savings in a state, approved
insurance providers would not be
allowed to offer a guaranteed premium
discount at the time of sale. Further, the
interim rule severely limits the
promotion or advertising of a premium
discount to prevent approved insurance
providers or agents from making any
representations about the payment or
amount of a premium discount. Under
the interim rule, approved insurance
providers can only state the actual
amount of the premium discounts that
have been paid in all previous
reinsurance years. However, these
statements must be accompanied by a
prominent disclaimer that past results
do not guarantee future payments.

This means that any marketing
advantage that an approved insurance
provider might gain in a state through
premium discounts would occur only
after a performance record of premium
discounts based on actual savings has
been established over several years.
Furthermore, even when an approved
insurance provider has an established
premium discount performance record,
it cannot promise or guarantee that
premium discounts will continue in the
future. As compared to the proposed
rule, this marketing feature of the
interim rule significantly diminishes the
possibility that allowing approved
insurance providers to select states or
vary the percentage of premium
discount between states will lead to
competitively harmful situations.

b. The concern that state variability in
premium discounts would be difficult to
administer by the approved insurance
provider and to be verified by RMA. The
proposed rule required that approved
insurance providers submit rather
detailed expense projections when they
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applied for approval to offer premium
discounts. RMA was to have verified
these projections as being reasonable
before granting approval. In the past
several years, approved insurance
providers have submitted actual costs
on the Expense Exhibits provided with
their Plan of Operations that
significantly exceeded the amount of
A&Q subsidy paid by RMA. This means
that approved insurance providers
would likely face some difficulty in
demonstrating the reasonableness of
projected savings, even if approved
insurance providers were not permitted
to vary the percentage of premium
discounts between states.

Under the proposed rule, if RMA
allowed approved insurance providers
to vary the percentage of premium
discount between states, the A&O costs
and projected savings would have to be
determined on a state basis. The task of
demonstrating the reasonableness of
state-level expense projections would
have been even more formidable than
doing so at the approved insurance
provider level. RMA was highly
concerned that some approved
insurance providers, if permitted to vary
premium discounts by state, would
inflate cost efficiency projections in
certain states to qualify to offer a large
premium discount in that state and,
thereby, gain a significant marketing
advantage over those competitors that
submitted more realistic projections to
RMA.

RMA was also concerned because
certain costs can only be verified on a
whole book basis, not a state basis. This
means that approved insurance
providers would have had to allocate
these costs between states. RMA was
concerned because this could have
provided a means to shift costs and
artificially create savings in certain
states.

However, adoption of the alternative
proposal and other changes to the
interim rule eliminates these problems.
Under the alternative proposal, the
approved insurance provider is not
required to submit any expense
information before the reinsurance year
to be eligible for the opportunity to offer
a premium discount. Only the actual
costs reported at the end of the
reinsurance year will be used.
Therefore, the burden on RMA and the
approved insurance provider is greatly
reduced and there is no opportunity for
approved insurance providers to
overestimate projected savings in
certain states.

Further, under the proposed rule, the
approved insurance provider was
required to file revised Expense Exhibits
to the Plan of Operations that contained

the cost and savings projections and at
the end of the year, RMA would
compare the projected savings with the
actual savings achieved for the
reinsurance year using the actual costs
contained on the Expense Exhibits filed
for the next reinsurance year. In the
interim rule, RMA will only need to
review the actual costs obtained from
the Expense Exhibits provided with the
Plan of Operations. This will also
reduce the burden on RMA and the
approved insurance providers.

In addition, in the preparation of
these Exhibits, RMA has previously
provided instructions on how to allocate
costs from the statutory accounting
statements, which are reported on a
calendar year basis, to a reinsurance
year basis. Therefore, these statutory
accounting statements provide a basis to
verify the reported actual costs. Further,
RMA is requiring that the Expense
Exhibits be audited and certified by a
public accountant experienced in
insurance as to the accuracy and
completeness of the costs reported and
compliance with the SRA. Therefore,
there is a sound basis to verify that the
actual costs reported are accurate and
complete.

To solve the problem with the
potential to shift costs between states,
RMA has developed a formula that will
be provided to approved insurance
providers through procedures that RMA
will provide to the approved insurance
providers, and publish on its Web site
at http://www.rma.usda.gov, not later
than 5 days after publication of the
interim rule. The formula takes the
information reported on the Expense
Exhibits and allows RMA and the
approved insurance provider to
determine the amount of efficiency, and
corresponding premium discount,
which can be paid in any state. The
formula allocates certain costs to each
state based on the premium volume for
that state. While the actual costs may
vary slightly, this formula approach
allows flexibility within any approved
insurance providers operation but it also
sets a single standard that will be
applicable to all approved insurance
providers. This eliminates the concerns
regarding the different cost accounting
methods that can be used by approved
insurance providers or the shifting of
such costs.

This means the interim rule is much
simpler for RMA and the approved
insurance provider to administer and
contains specific cost accounting
requirements that are easily verified.
Therefore, there is no longer any basis
to preclude approved insurance
providers from selecting states or
allowing variation between the

percentage of premium discount paid
between states.

c. The concern that state variability
would disrupt service in certain states
and have unintended effects on business
practices of approved insurance
providers. Under the proposed rule,
RMA was concerned that if variability of
the premium discount was allowed then
an approved insurance provider might
look exclusively to agent’s commissions
for its cost efficiencies and make drastic
cuts in order to allow it to pay higher
premium discounts. The fear was that
this could result in agents going out of
business in certain states where the
commissions were already lower than
other states, or failure to comply with
the service requirements of the SRA and
approved procedures because the
commission paid for such policy was so
much less than the costs to service the
policy. RMA was also concerned that
state variability in premium discounts
would have unintentionally favored one
type of approved insurance provider
over another depending on whether the
provider employed its own full time
agents or contracted with independent
agents.

However, the alternative proposal
adopted in the interim rule can
accommodate state variability of
premium discounts with much less risk
of potential problems. For instance, the
immediate competitive pressures of an
approved insurance provider to reduce
expenses in a certain state through agent
commission reductions would not be
nearly as intense under the interim rule
as under the proposed rule because
approved insurance providers and
agents will not be allowed to promote,
advertise or guarantee a specific
premium discount in advance.

Further, the ability to select states also
reduces the financial burden on agents
and decreases the likelihood of reduced
service because approved insurance
providers can elect not to participate in
the premium reduction plan in those
states where the profit margins of agents
could not withstand a cut in agent
commissions. While RMA has
numerous means at its disposal to
enforce the service requirements of the
SRA and the approved procedures, the
goal is to reduce the incentives that
could result in non-compliance with
such requirements. RMA believes the
interim rule attains this goal.

Selection of states and variability of
premium discounts between states
under the alternative proposal can also
accommodate the business practices of
the full range of approved insurance
providers. Under the proposed rule,
because cost savings had to be
reasonable and verifiable, RMA was
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concerned that approved insurance
providers would focus on agent
commissions because approved
insurance providers provided their
commission schedules by state, which
would make costs savings more easily
determined and verified. RMA was
concerned that this would not easily
permit approved insurance providers
with captive agents to participate,
because such agents may be salaried or
receive lower commissions than
contracted agents, or would discourage
cost savings from other parts of the
approved insurance provider’s
operation.

The interim rule solves this issue
because all costs used in the formula, to
be provided in the approved procedures
and issued not later than 5 days after
publication of the interim rule, are
placed in one of three categories: agent
compensation, loss adjustment expense,
or overhead. Agent compensation and
loss adjustment expense are both
reported on the Expense Exhibit and
overhead is determined by subtracting
agent compensation and loss adjustment
expense from the total costs. Since agent
compensation and loss adjustment
expense are reported on a state basis, no
additional allocation rules are
necessary. Further, because the formula
to be published in the procedure
provides a set means to allocate
overhead between the states, approved
insurance providers can reduce their
costs from any aspect of their delivery
of the crop insurance program. In
addition, the formula to be published in
the procedure can calculate savings that
were previously achieved. This
procedure was developed to
accommodate a range of approved
insurance provider business structures
without favoring any particular
structure.

With respect to the issue variability of
premium discounts by state, the
comments received and FCIC’s
responses are as follows:

a. Competitive Harm in the Marketplace
i. Competitive Disadvantage

Comment: Many agents, farmers,
approved insurance providers and
interested parties commented that the
whole premise of the crop insurance
program is that all farmers pay the same
price, regardless of the farm size. Price
competition is not a factor. Commenters
stated that at a time when the USDA is
trying to encourage more participation
in the crop insurance program and get
away from the yearly disaster programs,
it is important that all good agents and
approved insurance providers be able to
compete for business on a level playing

field. Commenters state that price
competition will lead to an un-level
playing field confusion, erode farmer’s
confidence in the product, and reduce
the perceived value of the protection to
a “‘cheapest price’” commodity.” Several
commenters stated that the only
competition should come through
“service” to the farmer not who can pay
the best commission to the agent.
Farmers can then choose which agent
offers the best level and quality of
personal service. A commenter states
that value is something other than price.
It’s having agents that can help in the
needs analysis, and then matching up
products offered at a reasonable cost to
provide the proper risk management
tool for the farmer.

Response: While the premise of the
crop insurance program is that all
farmers pay the same premium,
legislative history shows that section
508(e)(3) of the Act was included for the
specific purpose of fostering price
competition. There is no way to
implement section 508(e)(3) of the Act
without creating price competition
because participation in the program is
voluntary and the amount of any
premium discount is based on the
amount of savings an individual
approved insurance provider can attain.
RMA has no choice but to implement
section 508(e)(3) as enacted.

RMA would agree that the value
perceived by some farmers is something
other than, or at least something in
addition to, price. Many farmers will
likely consider a range of factors,
including the examples of extra service
offered by the commenters, in making a
choice of agent and approved insurance
provider. For those farmers that place
more value on service, approved
insurance providers or agents that do
not offer premium discount plans, and
those that do, can still compete by
offering superior service. It is up to the
farmer to determine which it values the
most. This is the foundation of
competition—the market determines the
value of the product or service.

Comment: Several agents, approved
insurance providers, and interested
parties commented that the federal crop
insurance program should NOT be a
competitive program. The commenter
states that the premium reduction plan
discount gives the qualifying approved
insurance provider an advantage over
the approved insurance providers that
do not qualify. This advantage filters
down to the agents and no approved
insurance provider or agent should have
a price advantage.

Response: Although the commenters
clearly do not wish for Federal crop
insurance to be a competitive program,

the reality is that section 508(e)(3) of the
Act clearly mandates that crop
insurance be allowed to be competitive
with respect to price and that RMA is

to establish the limits and procedures
needed to facilitate this price
competition. RMA agrees that approved
insurance providers that are eligible to
participate in the premium reduction
plan have a competitive price advantage
to those that do not. The whole premise
of price competition is to be able to
provide the same product or service for
less money.

However, the interim rule allows any
approved insurance provider, and its
affiliated agents, to be able to participate
in the premium reduction plan if the
approved insurance provider’s
marketing plan is adequate. Whether a
premium discount can be paid depends
on whether the approved insurance
provider can deliver the crop insurance
program more efficiently than the A&O
subsidy. Further, as some commenters
have discussed, farmers also value
service and even if agents and approved
insurance providers do participate in
the premium reduction plan, they can
still compete by offering superior
service, which some farmers may find to
be more valuable than a potential
premium discount.

Comment: An interested party
commented that the premium reduction
plan is expected to exacerbate
competition in the low-risk states while
in and of itself providing no direct
incentive for approved insurance
providers to consider nationwide
expansion.

Response: RMA disagrees with the
assumption that the premium reduction
plan is expected to exacerbate
competition in low-risk states while not
encouraging approved insurance
providers to consider expanding to
high-risk states. Evidence from the
operation of the premium reduction
plan to date, though limited, suggests
that approved insurance providers that
offer the premium reduction plan are
not fearful to enter high-risk states; the
approved insurance provider that is
currently authorized expanded
significantly into Texas in 2004, a state
that has one of the worst historical loss
ratios. Further, it is clear that all states
have some potential for profit or
approved insurance providers would
not be doing business in such states.

However, some commenters and
expert reviews suggested that not
requiring approved insurance providers
to offer their premium reduction plan in
all states in which they do business, as
required in the proposed rule would
adversely affect national approved
insurance providers. RMA has
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reconsidered this issue and now allows
approved insurance providers to select
the states in which to participate in the
premium reduction plan.

Comment: Several agents and
interested parties commented that the
impact of the premium reduction plan
combined with the proposed budget
reductions to the crop delivery system
will reduce margins and in the long run
lead to less competition, fewer agents,
and diminished service to the farmer.
Competition is a great means to reduce
fraud. A commenter stated that the
premium reduction plan will drive
premiums lower. A commenter states
that the premium reduction plan issue
should not be about agents or agent
commissions but about maintaining a
crop insurance program that is working
and providing stability in our nation’s
rural economy and America’s farmers.
The farmers are to be focusing on
producing good crops and managing
their business and not worrying about
their crop insurance and the rules and
regulations of the policy.

Response: Participating in the
premium reduction plan is strictly
voluntary and approved insurance
providers have to make the business
decision whether it is in their and their
policyholder’s best interests to
participate. Further, approved insurance
providers have to be sure they can
participate in the premium reduction
plan and still be in compliance with all
the FCIC approved policy and
procedures pertaining to the delivery of
the program. Approved insurance
providers are not going to risk violations
of their SRA because the consequences
could be much greater than simply
withdrawing eligibility to participate in
the premium reduction plan.

The expert reviewers generally agree
with the commenters that the number of
agents will decline. However, they
generally see the premium reduction
plan as improving the overall quality of
remaining agents, the financial health
and stability of the industry, and at least
one reviewer predicted less fraud. But
based on the comments received it
appears that many believe that the
premium reduction plan could
stimulate competition.

RMA disagrees that farmers should be
concerned only with production and
management decisions and not with
their crop insurance policies or its rules
or regulations. Farmers are legally
required and presumed to know the
contents and requirements of their
policies and agents are required to
ensure that they do. Further, risk
management is one of the major
management issues confronting farmers
and crop insurance is a key tool in

developing the overall protection for the
farmer. Therefore, farmers need to also
focus on crop insurance to ensure that
their risks are adequately protected.

RMA also disagrees that the premium
reduction plan will drive premiums
lower. The total amount of premium
remains unchanged regardless of
whether the premium reduction plan is
offered or not. All that could be reduced
is the amount of premium paid by the
farmer because the premium discount
paid by the approved insurance
provider could be viewed as an
additional subsidy. However, under the
alternative adopted in the interim rule,
because the premium discount will not
be known until after the premium is
due, farmers will still pay the same
amount of premium.

Comment: A few interested parties
commented that the premium reduction
plan “concept” does not fit the business
model of the crop insurance program. In
conventional lines of insurance, carriers
independently file premium rates,
establish underwriting criteria, and
develop policy language subject to state
insurance department oversight. In this
setting, the existence of a premium
discount mechanism is consistent with
the approved insurance provider’s
ability to set its own rates, select its own
mix of insurance products, and
underwrite against undesirable risks. In
contrast, federal crop insurance is a
national program intended to provide a
financial safety net for American
farmers. The commenter stated that the
premium reduction plan concept
disregards these unique characteristics
of the federal crop insurance program
and proposes a questionable rationale
for downward premium adjustments
based on only a single component of the
total gain or loss of the approved
insurance provider. A commenter stated
that by segregating the gains and losses
on A&O subsidy component from the
gains and losses on the underwriting
component of the business, the
premium reduction plan can encourage
behavior that has an adverse impact on
approved insurance providers and on
the program as a whole.

Response: RMA acknowledges that
price competition, as allowed for under
508(e)(3) of the Act, is not directly
comparable to price competition for
conventional, private insurance
products. This is because RMA
separates out the risk premium from the
A&O subsidy. In other lines of
insurance, expenses and profit are
usually built into the premium.

However, RMA would disagree with
the view that price competition under
the premium reduction plan disregards
the unique characteristics of the Federal

crop insurance program. On the
contrary, one could argue that these
characteristics are specifically
considered by the requirement that
price competition be confined to a
single component of an approved
insurance providers total revenue and
cost stream—delivery costs compared to
the A&O subsidy. It is this requirement
that prevents price competition from
being influenced by the underwriting
component of an approved insurance
provider and thereby affecting the
solvency of that approved insurance
provider and jeopardizing the financial
stability of the program. Further, since
premium discounts are not approved
until after the end of the reinsurance
year, RMA can now evaluate the
financial condition of the approved
insurance provider before approving
any discount. The interim rule has been
revised to allow RMA to disapprove a
premium discount if the payment of
such discount could jeopardize the
financial solvency of the approved
insurance provider.

Comment: An interested party
commented that the entity offering the
premium reduction plan is to
demonstrate that the “discount to be
extended to the farmer comes directly
from demonstrated internal cost savings
of that entity as directly derived from
their developed premium reduction
plan model.” The commenter stated that
in this regard it is the same as an insurer
needing to demonstrate that a group
discount is developed from the expense
and cost-savings of the specific group
itself, and not from the insurer offsetting
group expenses across other lines to
gain a competitive advantage in a select
or preferred marketplace.

Response: RMA acknowledges that
the requirement that premium discounts
come from A&O cost savings may be
based on a similar principle as that
which guides approved insurance
providers in determining whether a
specific group discount derived from
internal cost savings within that group
is justified. The commenter is correct
that this principle and the requirement
that premium discounts correspond to
the cost savings allow approved
insurance providers to compete on a
level playing field and precludes
offsetting expenses from other lines of
insurance to gain a competitive
advantage. This is one of the reasons
that the Expense Exhibits to the SRA are
used because the costs included on such
Exhibits are limited to the costs
associated with the crop insurance
program and not other lines of
insurance. RMA can compare past
Expense Exhibits to determine whether
there are radical differences and
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whether the claimed changes in the
operations of the approved insurance
provider can account for the changes or
there is a likelihood of improper cost
allocations.

Comment: An approved insurance
provider commented that commission
reductions distort the original intent of
premium reduction plans as they do not
represent true operating “‘efficiencies.”
The commenter stated that the manner
in which sales entities are rewarded is
already subject to free market forces.
Barriers to entry do not preclude new
agents from entering the program. A
market exhibiting “‘excess” agency
profits will attract new agents,
competition from which tends to shrink
agent profit margins. The commenter
stated that by creating a system where
agent commissions are the most
convenient and verifiable efficiency, if
marginal agent revenues are artificially
driven below marginal agent costs (i.e.,
premium reduction plans based on
commission reductions), customer
service will suffer, competitive harm
will ensue by repelling new entrants.
The commenter stated that the ability
and quest for ever-increasing
efficiencies is already a natural motive
in a market driven to maximize profits.
The market already competes vigorously
on a non-rate basis and profit-
maximization objectives already drive
efficient delivery.

Response: The commenter makes the
economic argument that, in the long
run, forces of supply and demand will
operate to achieve an equilibrium in
agent’s commissions in which
commissions become, by definition,
fully efficient—i.e. incorporating no
excess profits. The commenter’s
conclusion appears to be that, because
agent commissions demonstrate this
tendency, their reduction should not be
considered as a possible cost efficiency.

Several economic arguments could be
advanced, however, that justify
considering reductions in agent
commissions as an efficiency. First, the
market for agents is dynamic and
seldom if ever in long run equilibrium.
An approved insurance provider should
be able to identify instances where agent
commissions (or more broadly for any
other cost input) include excess profits
and seek to reduce those excess profits
for the purpose of achieving cost
efficiencies. An approved insurance
provider’s ability to claim some or all of
an agent’s possible excess profits would
be determined in a free market
negotiation between the approved
insurance provider and the agent.

Second, without the premium
reduction plan, the delivery of Federal
crop insurance includes established

A&O subsidies and premium rates that
are not subject to free market forces.
These non-competitive revenue streams
to the approved insurance provider have
the potential of creating what
economists call “economic rents.”
Economic rents can persist over long
periods and can sometimes not be
reduced by the operation of free market
forces because they are established by
law or decree. Academic research has
identified economic rents in Federal
crop insurance that stem from these and
other aspects of the Federal program
and have indicated that portions of
these rents have been shared between
approved insurance providers and
agents through the competition for
agents identified by the commenter. If
such economic rents exist, as research
indicates, the premium reduction plan
would foster price competition that
would extract at least a portion of these
rents for the benefit of farmers.

As to the comment regarding
deteriorating service if agent
commission reductions are permitted, as
stated above, an approved insurance
provider seeking cost efficiencies to
qualify to pay a premium discount must
make sure that it can maintain all
requirements for service under the SRA
and approved procedures. An approved
insurance provider that would allow its
service to decline below these
requirements would jeopardize its
eligibility to participate in the premium
reduction plan, pay a premium
discount, and operate under the SRA.
RMA is confident that such a powerful
deterrent, as well as vigilant monitoring
by RMA and continued competition
among approved insurance providers
and agents, will ensure that any
potential agent commission reductions
will not adversely impact service to
policyholders.

Comment: An agent commented that
perhaps Congress and even the RMA
imagined a day where there would be
one or two “premium reduction plan
players” in the market and other
approved insurance providers would
run their programs in the traditional
manner. Unfortunately, the free market
system has a way of encouraging and
then eliminating competition. The
commenter states that, as the RMA
found out last year, current SRA holders
are simply not going to set back and let
someone take business away from them.

Response: RMA has never had any
preconceived notions regarding how
many approved insurance providers
would elect to offer the premium
reduction plan. RMA has always
assumed that each approved insurance
provider would examine its operations
and the interests of its policyholders

and make a sound business decision
with respect to whether it would
participate in the premium reduction
plan. That assumption continues to be
true under the interim rule. Even if the
commenter is correct that many or all of
the approved insurance providers feel
compelled to participate in the premium
reduction plan, the interim rule has
provisions that attempt to minimize the
negative impact of potentially
destabilizing forces while allowing the
price competition that is required in the
Act to operate. Under the alternative
proposal, RMA can determine whether
a premium discount would put any
approved insurance provider into
financial difficulties before approving
payment of any premium discount. The
interim rule has been revised to allow
RMA to disapprove a premium discount
if the payment of such discount could
jeopardize the financial condition of the
approved insurance provider.
Comment: A few agents and
interested parties commented that if an
approved insurance provider is able to
operate at a higher profit level than
other approved insurance providers
through its ingenuity, technology, and
entrepreneurial skills why should they
be forced to pass on these profits to their
insureds. The commenter states that
technically they may not have to offer
the premium reduction plan, but if other
approved insurance providers choose to
offer such a plan, then in order to
remain competitive that approved
insurance provider will be forced to also
offer the premium reduction plan. The
commenter asks what incentive will
there be for an approved insurance
provider to improve their business if
more of the profits will be given away.
The commenter asked if the premium
reduction plan is able to generate a cost
savings why these savings should be
passed on to the insured and not the
American taxpayer who already foots
the bill for most of the current program.
Response: RMA agrees that, if an
approved insurance provider can
operate within the A&O subsidy, it is
not required to participate in the
premium reduction plan and can elect
to keep these profits. RMA also agrees
that competitive forces may move such
an approved insurance provider to
request to participate in the premium
reduction plan. The potential to gain
market share and thereby achieve
underwriting gains on the additional
business is a possible reason why an
approved insurance provider would be
motivated to find cost efficiencies even
if the approved insurance provider must
inevitably return such savings to
farmers in the form of a premium
discount. Although the commenter is
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correct that taxpayers are paying a
significant portion of the costs of the
crop insurance program, section
508(e)(3) of the Act makes it very clear
that policyholders are the sole
recipients of these savings.

Comment: Several interested parties
and agents commented that they
thought such discounts were against the
law in some states, which may mean
that discounted products may not be
made available to all farmers. A
commenter stated that the premium
reduction plan does not provide savings
because the funds are returned to the
farmer as a rebate. A commenter states
the premium reduction plan is a rebate
because the savings come from one
source, agent commission, approved
insurance providers have no control
over rate making, and the discount is
conditioned upon the purchase of
insurance.

Response: Whether the premium
reduction plan may be a form of
rebating that is prohibited under most
state laws is not material. As stated
above, under section 506(1) of the Act,
any state law that is in conflict with the
Act or any regulation promulgated by
FCIC is preempted. As stated above,
since section 508(e)(3) of the Act
expressly allows premium discounts to
be provided and does not state that such
authority is subject to state law, whether
the savings come from one source or
multiple sources, approved insurance
providers have no control over rate
making, or the discount is conditioned
upon the purchase of insurance does not
override this express authority. Since
state law is preempted, premium
reduction plans can be made available
in all states.

Comment: An interested party
commented that the premium reduction
plan concept suffers from a fundamental
design flaw, whether the payment is
made up-front or on a delayed basis, in
that the payment is based on only a
single component of the approved
insurance provider’s income. Approved
insurance providers would be
encouraged to provide premium
discounts for any savings achieved on
the expense component of the business
even if the approved insurance provider
loses money on the underwriting
component of the program.

Response: RMA disagrees that the
premium reduction plan is flawed
because it considers only the delivery
expense component of an approved
insurance providers financial
statements. Under section 508(e)(3) of
the Act, these are the only costs that can
be used to finance a premium discount.
However, this does not have to be the
only factor RMA considers when

determining whether to approve a
premium discount. As stated above,
under the alternative proposal adopted
in the interim rule, RMA has the ability
to determine the financial condition of
the approved insurance provider before
any premium discount is approved and
can deny such approval if there would
be an adverse impact.

Comment: Several interested parties,
agents, and approved insurance
providers commented that premium
reduction plans will result in a high
degree of policyholder turnover or
“churning” of the book of business
causing more paperwork, data lost, and
data reentered incorrectly. Commenters
stated that data simply cannot be
switched around over and over with out
losing its integrity. Commenters state
this turnover could overwhelm the
operational and financial capacity of
approved insurance providers.
Commenters stated that the cost to
regulate this type of turnover and the
risks associated with the premium
reduction plan will far outweigh the
small benefits offered to farmers through
the proposed premium reduction plan
rule. A commenter asked whether a
system cannot be developed that would
permit better flow of information. A
commenter asked how RMA will
monitor the capacity and what
safeguards are in place to assure the
farmer that the needed infrastructure is
available to handle fair, fast claims
service and timely indemnity payment.

Response: RMA agrees that expanded
participation in the premium reduction
plan could result in switching of
policies between agents and approved
insurance providers, as policyholders
gain increased consumer awareness.
However, the impact may be mitigated
by the fact that premium discounts are
no longer guaranteed up front in the
interim rule. Because farmers will no
longer know whether they will receive
a premium discount, or the amount,
there will likely be less “churning” of
the book of business.

Further, any approved insurance
provider requesting the opportunity to
offer a premium discount would need to
account for any data processing costs
associated with acquiring new policies
as it evaluated cost efficiencies. The
approved insurance provider would also
need to ensure that its infrastructure
was sufficient to handle claims. With
respect to regulating such turnover and
claims servicing, RMA would continue
to hold approved insurance providers
accountable under the standards
established by the SRA. For data
processing, for instance, those standards
are contained in Appendix III of the
SRA. Any approved insurance provider

that is eligible to participate in the
premium reduction plan must meet
those standards. An approved insurance
provider that becomes overwhelmed by
the task of entering new policy data or
whose data loses its integrity would risk
losing the eligibility to participate in the
premium reduction plan or to operate
under the SRA. RMA is confident that
its data system could handle increased
policy turnover so that an additional
system is not needed. RMA is also
confident that its systems can
adequately monitor existing service
standards under the SRA.

Comment: An interested party
commented that approved insurance
providers provide thousands of jobs
across the country and asks if the U.S.
government should be in the business of
jeopardizing private jobs and
substituting them with government
employees.

Response: RMA would agree with the
commenter that approved insurance
providers are responsible, either
through direct hires or contracts, for the
creation of thousands of U.S. jobs and
that it is possible that jobs may be
affected by the premium reduction plan.
However, neither the Act nor RMA
dictate the manner in which approved
insurance providers obtain their savings
under the premium reduction plan and
RMA has sought to provide greater
flexibility in the interim rule for
approved insurance providers to attain
such savings. Market forces determined
by competition among the approved
insurance providers will determine how
and to what degree savings are obtained.

Comment: Several agents commented
that with increasing expenses farmers
are looking for ways to cut costs such
as crop insurance and the premium
reduction plan will make it worse. A
commenter stated that approved
insurance providers offering premium
reduction plans will just be taking
advantage of their previous hard work
helping and educating farmers. A
commenter stated that many larger
farmers will move to the approved
insurance provider offering the larger
discount.

Response: RMA would agree that
farmers are looking for ways to reduce
costs, but is unsure of how the premium
reduction plan will thereby worsen a
farmer’s condition. RMA would agree
that a farmer that has been helped in the
past by a dedicated and hard-working
agent might decide to abandon that
agent for one offering a price reduction
and that larger farmers might be
particularly attracted to premium
discounts because of their size of
operations. These outcomes are all
possible under the existing program



41836

Federal Register/Vol. 70, No. 138/ Wednesday, July 20, 2005/Rules and Regulations

since farmers are free to choose their
agents and approved insurance
providers. While it may be argued that
the proposed rule exacerbated this
problem, the interim rule has been
revised to no longer allow approved
insurance providers to guarantee the
premium discount up front, limit
advertising or other promotions, and
require approved insurance providers to
specifically market the premium
reduction plan to small, limited
resource, women and minority farmers
in the states where it is available.
Further, as some commenters have
pointed out, farmers also value service
and may chose superior service and
knowledge of their agent over the
discount offered by another agent
participating in the premium reduction
plan when determining the best value to
the farmer.

Comment: An approved insurance
provider commented that decisions on
the use of independent versus salaried
agents should be based on competitive
market forces and service
considerations, not a government
regulation intended to provide a benefit
to farmers. The commenter stated the
program needs to allow for individual
approved insurance providers to deliver
the program independent of government
rules on how the agents are
compensated. The commenter asked if
the approved insurance provider is
operating through independent agents,
whether the agent is also required to
offer the premium reduction plan to all
of his customers. If not, the agent may
only offer the premium discount to the
larger customers due to commission
considerations.

Response: RMA agrees that an
approved insurance provider’s decision
on the types of agents it uses should be
one based on market forces. In the
interim rule, RMA has attempted to be
sensitive to the different delivery
structures of current approved
insurance providers and allow approved
insurance providers maximum freedom
for such decisions. With respect to the
question of whether an independent
agent is required to offer premium
reduction plan to all of his or her
customers, all policyholders of an
approved insurance provider that
participates in the premium discount
plan will automatically receive any
premium discount paid by the approved
insurance provider. If the agent
represents more than one approved
insurance provider, the agent is required
to notify all customers of other
approved insurance providers it
represents that participate in the
premium reduction plan, but is not
required to notify the customer of the

status of approved insurance providers
that the agent does not represent. As
stated above, market forces will
generally handle the situation where an
agent attempts to place all large farmers
with the approved insurance provider
participating in the premium reduction
plan and all small farmers with the one
that does not. Lastly, approved
insurance providers are required to
independently market the premium
reduction plan to all farmers including
small, limited resource, women and
minority farmers and no agent can
refuse to insure any such farmer who
requests coverage.

Comment: An approved insurance
provider commented that RMA has
espoused a principle and taken an
action that is contrary. RMA states that
“[d]ecisions on the use of independent
versus salaried agents should be based
on competitive market forces * * *”
However, RMA has crafted regulation
that, by FCIC’s admission, is intended to
protect a specific business plan (salaried
or “‘captive” agents) from the
vicissitudes of the market.

Response: RMA agrees that
competition should be based on market
forces. The principle espoused in the
interim rule is that the approved
insurance provider should, wherever
possible, have flexibility in identifying
cost efficiencies and be able to act to
achieve those possibilities under
competitive market forces. The
reference to protecting a specific
business plan may have been confusing.
What was meant was that, where
specific requirements must be imposed
to ensure that the objectives of the Act
are met, those requirements should not
create a clear or obvious advantage for
one type of business plan over another.
RMA believes that it is not inconsistent
for a regulator to encourage competitive
market forces whenever possible and, at
the same time, impose regulations that
attempt to balance the interests of
approved insurance providers with
different types of business plans. RMA
wanted to create a neutral framework
and it believes that the framework
developed would permit all approved
insurance providers to have equal
access regardless of the manner in
which it delivers the program.

Comment: An approved insurance
provider commented that choosing
varying delivery mechanisms is a
normal function of free market choices
and does not, therefore, unfairly bias
qualification rules, unless they opted to
affect the manner in which they deliver
or account for delivery of product. The
commenter stated that the competitive
advantage, or disadvantage, of using
captive agents is already contemplated

in a profit maximizing environment.
The commenter stated that commissions
are already subject to market forces and
changes in commission rates are already
driven by the market. Further, rate
reductions built on commission
reductions, as opposed to true operating
efficiencies, would compel other
approved insurance providers or agents
to either follow or withdraw from the
market, and if the latter, would
potentially create under-served areas.

Response: RMA agrees that an
approved insurance provider’s choice of
using captive or contracted agents is one
to be determined in the context of a free
market. Further, RMA agrees that
commission rates for agents are already
driven by market forces. However, in
structuring the interim rule, RMA
desires to avoid imposing provisions
that would unnecessarily favor those
approved insurance providers that had
elected to operate with a captive agent
structure or, alternatively those
approved insurance providers with a
contracted agent structure.

The commenter implies that there is
a difference between a reduction in
commissions and a true operating
efficiency. Under the law, a reduction in
either commission costs or other
operating costs would be deemed an
efficiency as long as the ability of the
approved insurance provider to
maintain service standards under the
SRA was not adversely affected.
Nevertheless, RMA shares the concern
of the commenter that a reduction in
compensation in certain geographical
areas as a result of the premium
reduction plan may cause agents or,
ultimately, an approved insurance
provider to withdraw from those areas.
The provisions of the interim rule
reflect measures designed to mitigate
this potential, including allowing the
approved insurance provider to select
the states in which to participate in the
premium reduction plan.

ii. Approved Insurance Providers

Comment: Many interested parties,
agents, farmers, and approved insurance
providers have commented that the
proposed premium reduction plan rules
will also force many approved
insurance providers out of the industry,
while new participants will not enter,
thus reducing competition by driving
approved insurance providers out of the
market and forcing agencies into
financial disaster and decreasing the
competitive force that drives the private
sector. A commenter stated this will
increase premiums. Other commenters
claim crop insurance has experienced
high levels of budget cuts and regulation
changes in the last several years which
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have placed some approved insurance
providers on the edge of financial
disaster. A commenter stated that it
looks like a lot of tracking and reporting
needs to be done by the approved
insurance providers and this added
expense may be too much for smaller
approved insurance providers.
Commenters stated that this industry
needs more providers, not less, and that
competition increases service to
farmers. A commenter states that
farmers need options and this rule will
remove several approved insurance
providers as viable options and that it
is not good for the system if only a few
approved insurance providers remain—
giving them leverage over the system.
Another commenter stated that if the
number of approved insurance
providers is reduced, the approved
insurance providers remaining will have
to take on their business, thus slowing
down the time a claim can be serviced.

Response: RMA does not agree with
the commenters’ basic assumption and
resulting predictions that price
competition will necessarily result in
fewer approved insurance providers,
less competitive approved insurance
providers, and higher premiums
(prices). One could point to many
instances of government regulated
industries where price competition has
been introduced, such as the
telecommunications and commercial
airlines industries, where precisely the
opposite has occurred.

RMA also disagrees that competition
will increase premiums. As stated
above, premiums are determined by the
expected losses and a reasonable reserve
and are independent from any efficiency
related premium discount. Therefore,
the amount of premium is unaffected by
the premium reduction plan.

RMA further disagrees with the
assumption that regulations and budget
cuts have placed some approved
insurance providers on the edge of
financial disaster. Each reinsurance year
RMA evaluates the financial conditions
of the approved insurance providers.
This evaluation has been strengthened
considerably since the failure of
American Growers Insurance Company
(American Growers). The most recent
evaluation shows no deterioration in the
financial health of approved insurance
providers. However, RMA agrees that
such budget cuts can impact approved
insurance providers. For this reason, the
election to participate in the premium
reduction plan is totally voluntary.
Approved insurance providers are in the
best position to determine whether they
can participate in the premium
reduction plan. In addition, with the
adoption of the alternative proposal,

premium discounts will not be
approved until after the cost savings
have been proven and RMA determines
that the approved insurance provider is
in a sound financial position to pay the
premium discount. Also, an approved
insurance provider can elect not to
request approval to pay a premium
discount if it is concerned about its
financial condition.

The adoption of the alternative
proposal has also significantly reduced
the paperwork burden on approved
insurance providers, especially up front.
Determinations of premium discounts
will now be based on the Expense
Exhibits that are already provided for
the SRA. Further, as stated above, the
interim rule now contemplates a
simplified procedure to determine the
amounts of premium discounts.

RMA agrees that it would be desirable
to have additional approved insurance
providers. New ones are being approved
each year, even though the premium
reduction plan has been available. There
is no indication that this will change
under this rule. To the contrary, RMA
continues to receive inquiries and
applications from new approved
insurance providers to enter the
program. Further, nothing in the interim
rule precludes competition based on
service. As stated above, commenters
have pointed out that some farmers will
value service more than the discount
and likely elect to remain with agents
that do not participate in the premium
reduction plan. Others will choose a
mix of service and price. These are
choices that American consumers make
every day.

Comment: An agent commented that
if RMA allows one approved insurance
provider to offer a premium reduction
plan, many other approved insurance
providers will most likely be motivated
to do the same thing. If that proves true,
RMA will end up with fewer approved
insurance providers involved and those
with economies of size will have the
advantage.

Response: RMA would agree with the
comment that once one approved
insurance provider is able to compete
on the basis of price, other approved
insurance providers will likely want to
respond. However, RMA does not agree
that the result of price competition is
necessarily fewer, larger approved
insurance providers. One could point to
other instances of government regulated
industries where price competition has
been introduced, such as
telecommunications and commercial
airlines, where the precise opposite has
occurred.

Regardless of differing views about
the possible impact of the premium

reduction plan on the industry, RMA
has attempted to address possible
negative industry impacts of the
premium reduction plan such as
allowing approved insurance providers
to select those states in which it wants
to participate in the premium reduction
plan and reducing the reporting burdens
on approved insurance providers
electing to participate.

Comment: An agent commented that
RMA will require that approved
insurance providers not reduce its
service to their insureds. The
commenter asked how RMA would
entice approved insurance providers to
continue in this line of insurance. If the
profitability is not there due to the
premium reduction plan and tighter
regulations, it would obviously have an
impact on the overall financial strength
of the industry.

Response: As stated above, service
cannot be reduced below the standards
required by the SRA. If an approved
insurance provider does not think that
it could provide this level of service at
a cost below the A&O reimbursement, it
does not have to participate in the
premium reduction plan. It is approved
insurance providers that are in the best
position to determine whether they have
the ability to participate in the premium
reduction plan and, as stated above,
approved insurance providers that do
not participate can still compete
because there are farmers that will value
service more than the premium
discount.

With respect to the question of
attracting new approved insurance
providers, the recent increase in the
number of approved insurance
providers entering the program
demonstrates that there are still
attractive business opportunities in the
crop insurance program. Further, it is
not evident that the commenter’s
assumption that the premium reduction
plan would necessarily lead to lower
profitability for approved insurance
providers. Some of the expert reviewers
predicted that the industry would
become financially healthier under an
expanded the premium reduction plan
because of increased efficiencies. In
addition, as stated above, the interim
rule contains provisions that allow RMA
to determine the financial condition of
an approved insurance provider before
approving a premium discount.

Comment: An interested party and
agent commented that a premium
reduction plan will allow new,
unproven approved insurance providers
to enter a marketplace where they may
not belong. This could result in more
approved insurance providers going
broke and farmers being left with
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unpaid claims for extended periods of
time. This could in turn cause many
farmers to go broke. A commenter stated
that sometimes the purchase of “cheap”
insurance results in the failure of the
products to perform at the time of
claims.

Response: To qualify to participate in
the premium reduction plan, an
approved insurance provider must first
be able to meet all requirements under
the SRA, including financial health and
solvency standards. Thus, a new
approved insurance provider entering
the program wanting to participate in
the premium reduction plan would be
no more likely to fail than an existing
approved insurance provider electing
not to participate in the premium
reduction plan. In addition, under the
alternative proposal adopted, RMA can
now re-evaluate the financial strength of
the approved insurance provider before
approving a premium discount based on
the actual financial condition of the
approved insurance provider.

Further, the commenter’s fear about
the delay of the payment of claims is
unfounded. As RMA demonstrated
through American Growers, it has the
commitment and ability to ensure that
farmer’s claims are paid timely.

iii. Agents

Comment: Several agents commented
that if approved insurance providers
create their efficiency by slashing agent
commissions, agents may be forced to
shift business to other approved
insurance providers for economic
reasons.

Response: If an approved insurance
provider cuts commission too deeply,
its agents may elect to shift their
business to another approved insurance
provider. However, since approved
insurance providers have an incentive
to keep their business, this is an issue
between the agent and approved
insurance provider. The contract
between an agent and an approved
insurance provider is freely determined
in a competitive market and RMA
would agree that the premium reduction
plan may result in a reassessment by
approved insurance providers and
agents of the terms of those agreements.

Comment: Many agents, farmers and
other interested parties commented that
the proposed rules will create super
agencies and consolidate the bulk of
crop insurance business with a couple
of approved insurance providers who
are not familiar with the farmer’s
operation. Commenters stated that the
industry can ill afford to become
smaller. The premium reduction plan
will help the large agent eliminate the
small agent because of the reduced

commissions. Commenters state that
lower commission will mean higher
volume will be necessary to survive. A
commenter stated the premium
reduction plan would lower the
participation in the program and return
farmers to depending on disaster
programs as in years past. Another
commenter stated that the crop
insurance program has succeeded over
the years with the basic idea of a large
number of agents and approved
insurance providers selling crop
insurance policies and the premium
reduction plan will end this. The result
would be fewer choices of approved
insurance providers for insureds. A
commenter stated that the larger the
agent, the lower the service. A
commenter stated that the premium
reduction plan favors large agencies and
approved insurance providers who will
not provide the personal service of
existing community agents.

Response: Most of the expert
reviewers commissioned by RMA
predicted that, if participation in the
premium reduction plan is increased,
the agent workforce would consolidate
with higher average numbers of policies
per agent and less personal contact
between agent and policyholder, views
that are consistent with the commenters.
However, this is unlikely to happen to
a degree that it harms the program
because, as stated above, if service is
reduced to the point that it no longer
complies with the requirements of the
SRA, approved insurance providers
would risk their ability to participate in
the crop insurance program.

The commenters assume that
availability of the premium reduction
plan will automatically result in farmers
leaving their agents to go with those that
participate in the premium reduction
plan. However, the competition between
the large and small agents currently
exists as a result of economies of scale
and levels of service. Further,
commenters state that small agents stay
in business because of the superior
service they provide. As other
commenters have pointed out, some
farmers will still value the service from
their existing agent more than the
premium discount that may be available
through another agent. This superior
service should still permit small agents
to compete. In addition, because the
premium discount is no longer
guaranteed, the switching of agents will
likely be mitigated because some
farmers will likely choose to remain
with an agent that knows their operation
and risk management needs rather than
move to a new agent that is not familiar
with the operation on the chance there

may be a premium discount at some
point in the future.

It is possible that reduced
commissions will require an increase in
the amount of business for the agent to
remain financially viable. However, as
stated above, there will be a balance
between any reduction in commission
and the point at which the agent elects
to take its business to another approved
insurance provider. Both the agent and
the approved insurance provider have
an incentive to retain the book so this
will be another opportunity for market
forces to control. Further, approved
insurance providers are not going to risk
reducing commissions to the point that
agents can no longer comply with the
service requirements in the SRA.

The commenters fail to explain why
the premium discount will result in
lower participation in the program and
reliance on ad hoc disaster programs.
Most of the experts agree that there is
likely to be a modest increase in
participation and increased buy up at
higher coverage levels, not a decrease.
Further, the ability of a farmer to receive
an additional benefit is not likely to
result in the farmer abandoning the
program providing the benefit. Even if
agents do consolidate, farmers must still
receive the level of service required by
the SRA.

Comment: Many agents, farmers,
approved insurance providers and other
interested parties commented that
widespread cuts in agent commissions
under these plans would likely force
many independent agents to stop
delivering crop insurance. Commenters
state that commissions will not be
enough to cover the time and expense
to properly deliver federal crop
insurance, which involves more E&O
exposure. Commenters stated that the
agent’s time can be spent more
effectively in other areas of insurance
with a lot less responsibility. Some
commenters state agents will not be able
to continue their excellent service to the
customer and more farmers will fall
through the cracks or result in poor risk
management decisions being made by
the farmer. A commenter wonders
whether there will be enough agents left
to service the business. Commenters
state that farmers will suffer the biggest
loss in experience and quality. A
commenter stated that the statement
that agents receive 70% of the A&O
subsidy in the program is flawed. A
commenter stated the unemployment
rate will go up and asks what has been
accomplished. A commenter stated that
without agents, it would be a nightmare
for approved insurance providers to
obtain the necessary information from
farmers.
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Response: It would not be in an
approved insurance provider’s interest
to seek large commission reductions
from agents if such an action would
deplete its agent force to a level where
it could not properly service
policyholders under the SRA because
that would mean that the approved
insurance providers eligibility to
participate in the premium reduction
plan and operate under the SRA could
be withdrawn. Thus, it would be in an
approved insurance provider’s interest
to implement only those cost
efficiencies that would avoid the
situation where agents could no longer
stay in business or elect to shift their
efforts to other lines of business that are
more attractive. Further, it is not in the
best interest of approved insurance
providers for their agents to have more
E&O exposure or farmers to make poor
risk management choices because of
poor service from the inexperienced and
poor quality agents that remain. Both
situations would negatively impact the
ability of the approved insurance
provider to reduce costs and the
profitability of the approved insurance
provider.

While the commenter may question
the statement that agents receive 70
percent of A&O subsidy, approved
insurance providers prepare detailed
Expense Exhibits each year in their Plan
of Operations to qualify to participate in
the delivery of crop insurance for the
next reinsurance year. Although the
figures vary by approved insurance
provider, total compensation to agents
approximates 70 percent of total
expenses.

RMA would agree that agents play a
vital role in the delivery of Federal crop
insurance to farmers and that it cannot
operate without them. However, market
forces discussed above, and revisions to
the proposed rule to require premium
discounts be based on actual cost
savings and allowing approved
insurance providers to select states in
which to participate in the premium
reduction plan should mitigate the
commenter’s claimed adverse impacts.

Comment: Many agents, farmers,
approved insurance providers and other
interested parties commented that they
disagree with the reviewers’
observations about agent compensation,
profit levels, and displacement of agents
by a reduction in compensation because
they are made without any viable
proven facts and should be disregarded.
A commenter stated that when the
numbers of agents decrease, the amount
of business for approved insurance
providers will also decrease.

Response: RMA cannot address issues
that the commenters might have with

the opinions of the expert reviewers
commissioned by RMA to examine the
premium reduction plan and RMA
procedures because the commenters
have not provided specific information
that would refute any of the
observations, conclusions, or analyses of
the reviewers. The expert reviews were
helpful in the development of a
proposed rule and RMA has taken into
consideration the comments regarding
such expert reviews in drafting its
interim rule. However, even if such
expert reviews are disregarded, it does
not change RMA'’s obligation to operate
the premium reduction plan in
accordance with section 508(e)(3) of the
Act. As stated above, RMA has
attempted to draft a rule that will
mitigate the concerns of the commenters
regarding the potential adverse impact
on agents and allow all agents to
continue to participate in the crop
insurance program.

Comment: Many agents and interested
parties commented that removal of large
farmers from its book of business would
force agents out of the crop insurance
business. Commenters state that already
a large portion of the policies they
service generate the commission do not
cover expenses. A commenter stated
that to retain its largest accounts, the
agency would be forced to offer them a
discount, one which it could not afford
to pass on to its smaller farmers who are
already serviced at a loss. A commenter
states it may have to drop them as
customers all together, a thought which
it cannot even consider from a legal and
ethical perspective.

Response: RMA recognizes that,
because servicing a policy by an agent
entails a relatively large fixed cost,
certain small policies must currently be
serviced at a loss to the agent and the
approved insurance provider. RMA also
agrees that the larger policies tend to
subsidize these small policies. This
condition is not the result of the
premium reduction plan. However, the
commenters indicate that the condition
that small policies are serviced at a loss
might worsen if participating under the
premium reduction plan were
increased, presumably because the
agent’s commission would be reduced
under the premium reduction plan.
While this is certainly possible, as
stated above, it is unlikely that any
approved insurance provider would cut
commissions to the extent that agents
could not cover their costs for the book
of business. Even with the premium
reduction plan, approved insurance
providers still have an incentive to
retain their agents and ensure that
policyholders are receiving the level of
service required by the SRA. In

addition, if the agent’s client base
increased as a result of attracting clients
seeking premium discounts, the agent
might actually gain in dollar terms.

However, the commenters are
incorrect that they will only be able to
offer premium discounts to their large
farmers. Further, agents cannot drop
existing policyholders or not offer
insurance to new applicants without
violating the SRA and subjecting the
approved insurance provider to
sanctions. If the approved insurance
provider and agent participate in the
premium reduction plan in a state, and
the approved insurance provider is
approved to pay a premium discount,
all policyholders insured with the
approved insurance provider in the state
must receive the premium discount.
One assumes that these factors will
probably be taken into consideration
when the approved insurance provider
determines where to cut expenses,
including any reductions in
compensation.

Comment: Several agents and
interested parties claim that with fewer
agents the service the farmers deserve
would be dramatically reduced and it
would have a negative impact on the
economy of rural communities,
including loss of employers, taxes,
donations, etc.

Response: As stated more fully above,
approved insurance providers are
required to comply with all
requirements of the SRA regarding the
servicing of policies. Failure to comply
with these requirements could lead to
sanctions under the SRA. Therefore,
even in the number of agents does
become reduced, which as stated above
is not as likely under the revisions made
to the proposed rule, approved
insurance providers are still required to
ensure that policyholders receive the
required service. With respect to a
negative impact on rural economies,
RMA is not sure why this would occur
since farmers would be receiving an
economic benefit and, as discussed
above, revisions have been made to the
rule to mitigate the adverse impacts on
agents.

Comment: Many agents and interested
parties commented that reductions in
agent commissions should come from
other efficiencies associated with the
premium reduction plan delivery, NOT
from approved insurance providers
applying to participate in the premium
reduction plan.

Response: The proposed rule has been
revised to allow greater flexibility in
attaining cost savings. Further, the rule
specifically states that not all savings
can come from a reduction in agent
commissions. If and how much agent
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commissions are reduced is a matter
between the approved insurance
provider and agent. However, as
discussed above, approved insurance
providers have the incentive to retain
agents, which means ensuring that they
make sufficient income to cover the
expenses in servicing their book of
business. RMA has determined that
approved insurance providers should be
allowed to consider a full range of
potential cost efficiencies to participate
in the premium reduction plan, as long
as the implementation of those cost
efficiencies does not cause service to fall
below SRA standards.

Comment: Several agents commented
that the premium reduction plan would
affect the agent’s ability to even
continue living in small towns and
would at the very least force the agent
to find a job in the bigger towns and
take the agent away from being an active
member of the community. With a
smaller income would come less ability
to give to the local charities/churches/
schools and less expendable income for
the local businesses, hurting many other
businesses along down the line.

Response: Nothing in the interim rule
limits agents’ free market decisions as to
where to establish or maintain their
businesses. RMA acknowledges that the
commenters are likely assuming that the
premium reduction plan will lead to a
reduction in agents’ commissions and
will force some agents to abandon small
rural communities. The expert reviews
commissioned by RMA indicate that
some commission reductions and
consolidation may happen. However,
none of the reviews identified
commission reductions or consolidation
as producing a significant negative
impact on rural economies.
Nevertheless, the interim rule includes
provisions, such as the four percent
limit on premium discounts and the
requirement that not all efficiencies can
be achieved through reductions in
compensation, which would ensure that
the crop insurance delivery system,
including approved insurance providers
and their affiliated agents, is not
destabilized if the premium reduction
plan were to expand dramatically.
Further, as discussed above, market
forces will generally dictate any
reduction in agent commissions because
approved insurance providers have the
incentive to retain their agents and too
large a reduction in agent compensation
would likely result in agents leaving
crop insurance, which could prevent the
approved insurance provider from
adequately serving farmers, or agents
moving to other approved insurance
providers and taking their books of
business with them. Approved

insurance providers would want to
avoid either outcome because it could
result in the reduced potential for
underwriting gains or potential
sanctions under the SRA.

Comment: Many agents and interested
parties commented that the premium
reduction plan is funded 100% on the
backs of agent’s commission, the very
group that is the most critical to crop
insurance being delivered. Commenters
stated that the agent’s income would be
severely reduced even when expenses
are increasing. Commenters state that
the premium reduction plan approved
insurance provider contributes nothing
to the farmer or to any of the discounted
premium and they are not in the
communities dealing with the farmers
on a day-to-day basis as current agents
do. They state they cannot take another
reduction in income because the
discount will be passed on to the agent,
who still has bills to pay and families
to support. Commenters state that the
premium reduction plan will make crop
insurance unprofitable.

Response: Nothing in section
508(e)(3) of the Act or the interim rule
specifies where approved insurance
providers can look to find cost
efficiencies, including agents’
commissions. RMA would agree
generally with the commenters that
agents play a vital role in the delivery
of Federal crop insurance to farmers and
that the program cannot operate without
competent and professional agents to
service the risk management needs of
the farmer. Market forces and
limitations in the interim rule ensure
that it would not be in an approved
insurance provider’s interest to seek
large commission reductions from
agents if such an action would deplete
its agent force to a level that would
endanger, or otherwise lose its capacity
to properly service policyholders under
the SRA. However, as stated above, the
interim rule also contains provisions
that should mitigate adverse impacts on
agents. Now approved insurance
providers can select the states in which
it wants to participate in the premium
reduction plan.

With respect to the comment that the
premium reduction plan will make crop
insurance unprofitable, RMA disagrees.
The choice of an approved insurance
provider to qualify for and offer a
premium discount is strictly voluntary.
An approved insurance provider will
not choose to offer premium discounts
if it is unprofitable to do so. Moreover,
the most profitable aspect of the crop
insurance business, underwriting gains,
is not directly impacted by the premium
reduction plan. In addition, approved
insurance providers can now select the

states in which they will pay premium
discounts and the amounts. Further,
RMA will have the opportunity to
determine the financial condition of the
approved insurance provider before any
premium discount is approved. Many of
the expert reviewers commissioned by
RMA to study the premium reduction
plan issues concluded that the crop
insurance industry would become
financially healthier with price
competition.

Comment: A few agents and
interested parties commented that the
premium reduction plan will severely
affect insurance agents that concentrate
and specialize in crop insurance only.

Response: Only one of the expert
reviewers commissioned by RMA to
study the premium reduction plan
addressed the issue of the impact on
agents that specialized. That reviewer
concluded that the premium reduction
plan would impact such agents
positively, with more of the existing
book of business shifting to them from
part time agents. Moreover, the reviewer
predicted that this trend would lead to
less fraud and better service to farmers
because the agent workforce would
become increasingly more
knowledgeable and professional through
specialization.

Notwithstanding the expert reviewer’s
opinion, the changes to the premium
reduction plan previously discussed
should mitigate any adverse effect on all
agents, including those that specialize
in crop insurance. Further, as discussed
above, approved insurance providers
have an incentive to avoid imposing
hardships on their agents because
approved insurance providers may be
left without agents to service the
business in areas, lose business to other
approved insurance providers as agents
move their book of business, or face the
possibility of reductions in services to
farmers, which can result in sanctions
under the interim rule and SRA.

Comment: Many agents and interested
parties commented that RMA'’s core
assumption that “efficiencies”
automatically result from lowering agent
compensation is only true if agents are
making excessive profits. The
commenters state this assumption is
based on no empirical evidence or
expert testimony. A commenter stated
that people only spend extra time
working and servicing programs when
rewarded monetarily and that agents
must receive fair compensation for their
services. The commenter stated that
crop insurance is in rural areas of
America, and to meet the rising costs of
travel, communication, and education
in rural areas agents and approved
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insurance providers need to be
reimbursed fairly.

Response: Nowhere in the proposed
rule did RMA assume cost efficiencies
claimed by an approved insurance
provider must automatically result from
lower commissions. Further, nowhere in
the proposed rule did RMA make the
claim or imply that agents are receiving
excess profits. Approved insurance
providers are free to assess their
business structure to determine where it
can achieve savings. Further, the
contract between an approved insurance
provider and an agent is determined in
a competitive market, which will not
change under the premium reduction
plan. As stated above, approved
insurance providers have the incentive
to retain agents and, therefore, would
have to be judicious in their evaluation
of whether to cut agents commissions
and the amount of such cuts to avoid
losing business, suffer a reduction in
service below SRA required levels, etc.

RMA agrees that agents deserve fair
compensation. However, whether under
the existing crop insurance program or
the premium reduction plan, it is the
market that determines what is fair.
Nothing in the interim rule would
change this.

Comment: An agent commented that
there should be clear documentation
and rationalization how agent costs will
be reduced before any premium
reduction plan depending on a
reduction in agent compensation be
considered.

Response: The interim rule requires
that an approved insurance provider
certify that any cost efficiencies
considered for a premium discount,
including reductions in agent
commissions, will not result in a
reduction in service below the
requirements in the SRA and approved
procedures. Further, now that premium
discounts are paid after all costs saving
measures have been implemented and
the impact of such measures are known,
RMA may determine whether there has
been any violation of the interim rule,
SRA or approved procedures and take
the appropriate action before any
premium discount is approved or paid.

Comment: Many agents and interested
parties commented that crop insurance
is the largest E & O exposure they have.
A commenter stated that there will be a
lot more E & O claims and that already
is an issue with E & O companies that
either do not want to write crop
insurance agents or have placed high
deductibles on their policies for crop
insurance claims. The commenter asked
if the government is going to get into the
E & O business.

Response: The commenters’ assume
that E&O exposure will increase but the
commenters do not explain why they
believe that it will. The commenters
apparently assume that reductions in
commissions would result in reductions
in service, leaving agents more exposed
to E&O claims. Under the interim rule,
as stated above, approved insurance
providers wanting to offer the premium
discount will be required to maintain
the same service standards as required
by the SRA. This is the same standard
under which E&O would be based for
the premium reduction plan. Approved
insurance providers would not have an
incentive to implement cost efficiencies
if the cost savings resulting from such
actions were to result in increased
litigative exposure, thereby increasing
costs. Further, as stated above, approved
insurance providers would not have an
incentive to cut commissions so low
that agents, who are needed to service
their business, would have no choice
but to reduce service, move their book
of business, or leave the crop insurance
business.

Comment: Many agents and interested
parties commented that multi-peril
insurance is also the most labor
intensive and time-consuming line of
business that insurance agents write and
with the lowering of commissions it
would make it more difficult to
continue writing this line of business at
a profitable level. A commenter states
that agents do considerable work to
make sure the farmer is adequately
covered. A commenter states that their
expense ratio with crop insurance is
higher. A commenter stated that the
approved insurance providers have
already transferred a majority of the
paperwork and administration onto the
agents to reduce their expenses so the
premium reduction plan will compound
the problem. A commenter also stated
that with the premium reduction plan
lingering in the background, it cannot
make long-term business plans because
of the uncertainty of projected income.
A commenter stated that crop insurance
is very complicated and it takes an
enormous amount of education to be
able to deliver the products to farmers
that best meets their needs.

Response: RMA agrees that the
delivery of crop insurance is labor
intensive and requires substantial
paperwork, that agents play a vital role
in the delivery of Federal crop
insurance to farmers, that substantial
education is required to ensure that a
farmer’s risk management needs are
met, that the program cannot operate
without competent and professional
agents that can service policyholders,
and that the ratio of expenses to

premiums may be higher with crop
insurance than other lines of insurance.

With respect to the comment that the
premium reduction plan would
“compound the problem,” the context
of the comment would suggest that the
commenter assumes that a premium
discount would add to the paperwork or
administrative costs incurred by the
agent. RMA disagrees with this
assumption. Although an agent would
need to be aware of new market conduct
rules added to the interim rule regarding
how a premium discount could be
represented verbally and through
marketing materials, nothing in the
interim rule would require additional
paperwork by an agent that represents
an approved insurance provider
authorized to offer a premium discount.
Further, these new market conduct rules
were necessary to ensure that farmers
are not mislead into thinking that they
will receive premium discount or the
amount of any such discount. Under the
alternative proposal adopted, approved
insurance providers and agents will not
know at the time of sales whether a
premium discount will be approved.

To the extent that commenters are
assuming that agent commissions will
be reduced to the point that selling crop
insurance is no longer profitable, as
stated above, it would not be in the best
interests of approved insurance
providers to make such reductions. As
stated above, approved insurance
providers have the incentive to retain
agents and their books of business to
maximize their potential for gains and
ensure that their policyholders are
served in accordance with RMA’s
requirements.

With respect to uncertainty created in
the marketplace from a potential
expansion of the premium reduction
plan, RMA would agree that price
competition would add another factor
an agent or approved insurance provider
would need to consider in business
planning. The whole premise of price
competition is to be able to provide the
same product or service for less money.

However, most businesses in the U.S.
economy must consider price
uncertainty in the normal course of
business planning. Further, as other
commenters have suggested, price is not
the only benefit that stirs competition.
Commenters state, and RMA agrees that
there will be some farmers who value
the service provided by their agents
more than the premium discount they
may be receive at a future date. This is
what occurs with personal lines
insurance that currently allows rate
competition and there is no reason to
believe it would any different with crop
insurance.
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Comment: Many agents and interested
parties commented that agents receive
fair compensation for their services and
earn the commissions they receive.
Commenters stated that they do not
understand how RMA could believe that
agents make too much commission.
Commenters stated they would not be
interested in servicing crop insurance
for less than the current commission. A
commenter stated it was not fair to
expect agents to reduce profits when the
profit margin is so small.

Response: RMA did not take a
position in the proposed rule with
respect to the fairness or possible
excessiveness of the current level of
agents’ commissions. RMA assumes that
it is solely between the approved
insurance provider and agent to
determine what is fair compensation
and that this would continue under the
premium reduction plan. Further, in
those states where commissions cannot
be cut without jeopardizing the agent
force, under the interim rule, approved
insurance providers now can elect not
to offer premium discounts in such
states. As stated above, the amount of
commission is between the agent and
approved insurance provider and
approved insurance providers have an
incentive to retain their agents and
ensure that service to policyholders
meet the standards required by the SRA
and approved procedures.

Comment: Many agents and interested
parties commented that FCIC
inaccurately estimates the percentage of
administrative expenses attributable to
agent compensation. The commenter
stated that there is no empirical
evidence in the rulemaking record to
show that agent compensation is
excessive and, worse, there is no
evidence to show what the effect of a
cut in compensation would be on the
agent workforce or level of service.
Without such empirical record
evidence, FCIC and RMA cannot
rationally conclude that a reduction in
compensation would yield “efficiency”
within the meaning of the Act.

Response: With respect to the
comment that FCIC inaccurately
estimates the percentage of
administrative expenses attributable to
agent compensation, the commenter
does not explain why the estimate is
inaccurate. Approved insurance
providers prepare detailed expense
reports each year in their Plans of
Operation to qualify for participation
under the SRA for the next reinsurance
year. Although the figures vary by
approved insurance provider and year,
total compensation to agents for the
industry, based on information reported
by approved insurance providers,

approximates 70 percent of total
delivery expenses.

The comment suggesting that RMA
has not conducted a study to show the
effects of a reduction of agents’
commissions on service assumes that
the purpose of the rule is to attain
efficiencies through the reduction in
commissions. According to section
508(e)(3) of the Act, an efficiency occurs
when the approved insurance provider’s
delivery costs are less than the A&O
subsidy it receives. The approved
insurance provider can attain this
efficiency in any manner that best suits
its business structure. A study is not
necessary because, as stated above,
approved insurance providers will not
reduce commissions to the point that
they can no longer provide the required
level of service. Further, as stated above,
approved insurance providers have the
incentive to retain agents. Therefore, it
would be unlikely they would cut
commissions to the point that agents
would move their books of business to
other approved insurance providers. As
has always occurred in the program, the
market determines fair compensation.
Finally, since the premium discount
will be paid at the end of the process
and is not guaranteed, approved
insurance providers will be able to
ensure that discounts actually paid will
not be so large as to jeopardize the
providers’ financial position or its
relationship with its agents.

Comment: Many agents and interested
parties commented that the premium
reduction plan will hurt the small town
agencies that will not be able to handle
the reduction and they will be forced
out of servicing crop insurance.
Commenters stated that this will leave
areas without service and will pave the
way for more errors, and, consequently
more fraud, waste and abuse.
Commenters state that these are the
agents who are serving the small family
farms. Commenters also claim it will be
impossible to maintain the level of
service the insureds currently
experience. Commenters state this will
harm rural communities.

Response: The interim rule does not
limit agents’ free market decisions as to
where to establish or maintain their
businesses. The expert reviews
commissioned by RMA indicate that
commission reductions and
consolidation are likely. However, none
of the reviews identified commission
reductions or consolidation as
producing a significant negative impact
on rural economies. And, contrary to the
predictions of the commenters, one
reviewer suggested that such
consolidation would result in agents
that would provide better service.

With respect to the comment that,
under the premium reduction plan, it
will be impossible to maintain the level
of service that policyholders expect, the
interim rule requires that any approved
insurance provider maintain the level of
service required by the SRA and
approved procedures. RMA admits that
these required standards may be below
the level of service provided by some
agents. However, RMA cannot require
that a higher level of service be
maintained than is currently required by
the SRA and approved procedures. It
can only enforce requirements of the
SRA and approved procedures. Further,
as commenters have stated, this higher
level of service that may be provided by
some agents is a source of competition
and that some farmers value this high
level of service over any premium
discount they may receive at some
future date.

Lastly, neither RMA nor the approved
insurance providers wants to harm the
economy of any rural community. Such
a consequence would defeat the purpose
of crop insurance, which is to stabilize
the economies of rural communities. As
a result, RMA has added provisions to
the interim rule that allow approved
insurance providers to select the states
in which they will participate in the
premium reduction plan. Further,
approved insurance providers have an
incentive to ensure that their actions do
not adversely impact rural communities
because such action would only result
in fewer customers, which would
adversely affect their business.

Comment: Several agents commented
that the premium reduction plan could
result in crop insurance being delivered
by FSA and asked if that was the
purpose of the premium reduction plan.
A commenter stated that RMA tried to
use FSA to deliver the program before
and they couldn’t do it.

Response: The commenters assume
that there will be insufficient agents left
to deliver the crop insurance program so
that RMA will have to deliver the
program through FSA. However, as
stated above, RMA does not believe that
agents will be impacted to the extent
that they will exodus the crop insurance
program. This conclusion was
supported by one of the expert
reviewers that studied the impact on
premium discounts on agents. As stated
above, it would not be in the best
interest of approved insurance providers
to cut commissions so much that this
would occur. The more likely outcome
is that agents and approved insurance
providers will negotiate a commission
that is fair to both parties and if any
savings are achieved, they can be used
to pay a premium discount. However, it
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is the market that will determine what
reductions, if any, will be made.

Comment: An agent asked what RMA
will do to protect the smaller agents.

Response: RMA is concerned with
any possible negative effects that the
premium reduction plan might have on
the crop insurance delivery system.
Certain provisions of the interim rule,
such as the four percent premium
discount maximum and the requirement
that not all efficiencies can come from
reduced compensation, seek to ensure
that any changes resulting from
expanded price competition are not so
excessive that the industry or RMA
cannot adjust quickly enough. With
respect to protection for smaller agents,
the fact that an approved insurance
provider must still meet the standard of
service required by the SRA and
approved procedures for all farmers or
risk sanctions under the SRA would
tend to protect all agents, including
smaller ones. For instance, if a smaller
agent is providing the required service
to his or her policyholders at an
efficient cost, then an approved
insurance provider could not reduce
that agent’s commissions without the
risk of losing that agent, along with that
agent’s policyholders, to another
approved insurance provider.

Comment: An agent commented that
the savings to the insured do not appear
to be that significant but the loss to the
agent adds up to several dollars.

Response: If the commenter is correct
and that the policyholder does not
perceive much benefit from the
premium discount relative to the impact
of a commission reduction to the agent,
then a free, competitive market would
suggest that the policyholder would not
be attracted to a premium discount and
the policyholder’s agent could affiliate
with an approved insurance provider
that does not offer premium discounts
without the risk of losing customers.
Nothing in the interim rule would
prevent such free market choices by
agents or policyholders.

Comment: An agent commented that
the commissions for other types of
property and casualty insurance are
very similar to the commission levels
for crop insurance.

Response: RMA has no direct
information to be able to respond to this
commenter’s assessment. Moreover, if
such rates are consistent with a long-
term equilibrium, then approved
insurance providers would not be able
to reduce commissions to achieve
efficiencies. Commission reductions can
only be attained if both the agent and
the approved insurance provider agree
to such reductions and, as stated above,
the agent always has the recourse of

moving its book of business to another
approved insurance provider if there is
no agreement on a fair commission.

Comment: An agent commented that
if farmers thought agents were making
too much money and wanted to reduce
their salaries and spread the wealth, it
would require them and RMA
employees to take on other work to
make up for the lost income. The
commenter also suggested it was
unlikely the savings would be passed to
the farmer and more likely the savings
would remain with the approved
insurance provider.

Response: Neither in the proposed
rule nor in this interim rule has RMA
suggested that agent commissions are
too high. It is not RMA'’s position that
agent commissions are too high or too
low. RMA is not responsible for the
regulation of agent commissions. The
approved insurance provider and agent
are the only parties that can determine
what is a fair commission. With respect
to whether savings would be passed to
the farmer, the interim rule does not
require that any savings attained by the
approved insurance provider be passed
on to the farmer. The market forces will
determine whether premium discounts
are paid. However, approved insurance
providers have an incentive to pay
premium discounts because their
advertising is limited to past amounts
that were paid and the year they were
paid. Many farmers are not likely to
change approved insurance providers or
agents to sign on with an approved
insurance provider that does not pay
premium discounts.

Comment: Several agents commented
that they have already been adversely
affected by the premium reduction plan
because they’ve lost customers and that
it would have an impact on their state.

Response: RMA acknowledges that
under the current premium reduction
plan, where the premium discount was
guaranteed up front in a fixed amount,
there was a strong incentive for
policyholders to shift approved
insurance providers and agents. This
behavior may continue under the
interim rule but changes to the premium
reduction plan will allow for a longer
term transition and make it less likely.
First, the premium discount can no
longer be guaranteed or an amount
promised at the time of sale. Second,
farmers that are satisfied with the
service they receive from their current
agent are less likely to switch to other
agents, even if there is a chance that a
premium discount may be paid at some
point in the future.

Comment: An interested party
commented that there are many small
and mid-sized agents selling and

servicing crop insurance who are very
efficient, as well as the larger agents.
The commenter states that to make the
assumption that these agents will
become more efficient simply by
reducing agent compensation is simply
not correct.

Response: The commenter incorrectly
assumes that the purpose of the
premium reduction plan is to reduce
agent commissions and this is not
correct. The purpose of the premium
reduction plan is to implement the
intent of Congress to permit approved
insurance providers to compete on price
by evaluating their own business
operations to determine whether they
can deliver the program more
efficiently. It must be remembered that
participation in the premium reduction
plan is entirely voluntary and it is the
approved insurance providers that
determine where they can cut costs and
they cannot cut agent commissions
without the consent of the agents. If
agents are already efficient and there is
no room for negotiation of lower
commissions, it is presumed that the
approved insurance provider will look
to other avenues to attain savings.

Further, under the interim rule,
approved insurance providers no longer
have to report how and from where
savings are to be attained. Since
premium discounts are paid on actual
savings, not projected, RMA will simply
be reviewing the actual costs reported to
determine whether there has been
savings and the amount of premium
discount that can be paid in each state
in accordance with a formula, which
will be provided in procedures, that
looks at the approved insurance
provider’s entire crop insurance
operation.

Comment: Several agents and
interested parties commented that for a
large percentage of policies, the
expenses exceed the amount of
commission earned and for many others
the agent barely breaks even. A
commenter states the part of the book
that is earning a profit must subsidize
the rest of the policies. A commenter
stated that it actually loses money
providing insurance for some small
farmers.

Response: RMA acknowledges that,
because servicing a policy by an agent
entails a relatively large fixed cost,
certain small policies currently may
have to be serviced at a loss to the agent
and the approved insurance provider
and that larger accounts tend to
subsidize these small accounts. This is
a condition that exists notwithstanding
whether there is a premium reduction
plan in existence. Further, when RMA
determines whether there is an
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efficiency, it is looking at the book of
business and the determination of the
amount of premium discount is done on
a state basis. Approved insurance
providers determine how any savings
are attained and, if reductions in agent
commissions may be a tool, it can
decide what commissions are cut. There
is nothing in the interim rule that would
preclude an approved insurance
provider from only cutting the
commissions of policies with premiums
that exceed a certain threshold and
leaving the medium and small policies
untouched. As RMA has stated above,
the determination of what constitutes a
fair commission is a matter between the
agent and the approved insurance
provider.

Commenter: Several agents and
interested parties commented that each
year it has to battle retaining the bigger
accounts because of outfits like the local
Farm Credit Service, which have
enticed some insured’s away by offering
operating loans at /2% less interest if
they also carry the client’s crop
insurance coverage. A commenter states
that banks and lending institutions
should not be able to force farmers to
insure with them as a condition of
getting loans.

Response: The commenter is referring
to an issue that is not directly related to
the proposed rule. However, the
conduct complained of may constitute
an impermissible rebate. Only
cooperatives and trade associations that
sell crop insurance approved by RMA
may take all or a portion of the A&O
subsidy they receive and pay a portion
of their policyholders’ administrative
fees or premium. However, there is no
authority for any bank or lending
institution to offer a reduced loan rate
conditioned upon the purchase of
insurance. If the commenter has specific
information, it should report it to RMA.

Comment: Several interested parties
and agents commented that reduced
agent compensation could increase
instances of novice agents, such as
agribusiness firms that sell seeds and
equipment, easily entering the business
of crop insurance in some states. The
commenter stated that these firms have
sources of profit other than agent
commissions and could thereby help
approved insurance providers offer crop
insurance for lower premiums by
servicing policies for less compensation
than the current agent workforce.
However, these firms lack the
experience and skill of agents in the
current delivery system and have
incentives to bundle lower premiums
with other goods and services.
Commenter states that this could result
in practices such as illegal rebating and

tying arrangements. A commenter
suggests that these entities could harm
existing agents and that RMA should
require that businesses derive at least
80-90% of their income from insurance
to market crop insurance.

Response: As stated above, all
approved insurance providers and
agents must comply with the same
requirements of the SRA and approved
procedures regarding service. Further,
approved insurance providers and
agents must comply with state licensing
requirements for agents. If all of these
requirements are met, RMA cannot
preclude any agent from participating in
the program, regardless of what other
business it may be affiliated with.
Further, farmers will determine if they
are happy with the level of service they
receive. As commenters have stated,
farmers may be more interested in the
level of service they receive than the
possibility of receiving a premium
discount. Therefore, no change is made
as a result of this comment.

With respect to the potential for
conditioning the sale of crop insurance
on whether a farmer purchases other
products, such practice is prohibited
under the SRA and if RMA determines
that such practices are taking place,
there are sanctions available under the
SRA and, if such actions occur under
the premium reduction plan, RMA has
added sanctions to the interim rule that
would allow it to withdraw eligibility
for the opportunity to offer a premium
discount, withdraw approval of all or a
portion of the payment of a premium
discount, effectively disqualify an
approved insurance provider or agent
from participating in the premium
reduction plan, or taking remedial
measures to correct the problem. The
threat of an agent’s farmers not receiving
a premium discount even though
farmers with other agents of the
approved insurance provider receive the
premium discount or of ineligibility to
participate in the premium reduction
plan should pose a substantial deterrent
to, or sanction for, any such prohibited
activity. If these remedies are
insufficient, RMA can take action under
the SRA. If anyone knows of such
conduct, they should be reporting it to
RMA.

With respect to the suggestion of
requiring that some minimum
percentage of an agent’s revenues come
from insurance to qualify as a crop
insurance agent, such a qualification
would likely be extremely burdensome
on agents, approved insurance
providers, and RMA and would not
necessarily ensure that an agent that met
such a requirement would be better
qualified to serve crop insurance

policyholders as one who failed to meet
such requirement. Further, many agents
today derive only a portion of their
income from selling crop insurance.
Therefore, RMA does not think such a
requirement would be in the best
interests of farmers or the delivery
system.

Comment: Several agents and
interested parties commented that as
income is drastically reduced, staff
would have to be let go even though the
workload is the same or has greatly
increased. A commenter stated that, due
to drought, changes in the program, and
added paperwork, it takes a great deal
more time to service the needs of
farmers. A commenter states this
additional work would cut into the time
spent with farmers. A commenter stated
it may have to find other sources of
income. Commenters state that farmers
will suffer.

Response: RMA does not agree with
the commenters’ initial assumption that
the premium reduction plan will be the
catalyst for such a chain of events. As
stated above, commissions will only
decrease in an amount the market can
bear. Further, approved insurance
providers have incentives not to
financially stress agents to the point that
they must let staff go and find other
sources of income. Approved insurance
providers do not want to risk that their
agents would be unable to service their
policyholders in accordance with the
requirements in the SRA and approved
procedures.

Comment: An agent commented that
the premium reduction plan will
increase regulation in the crop
insurance industry and the delivery of
the crop insurance program, thus
negatively impacting farmers.

Response: RMA disagrees with the
commenter’s assessment on several
grounds. First, participation in the
premium reduction plan is voluntary
and only those approved insurance
providers that wish to participate will
need to subject themselves to the added
requirements of the interim rule.
Second, the requirements in the interim
rule have been drastically reduced from
those in the current program or the
proposed rule. These changes should
substantially reduce the administrative
burdens on approved insurance
providers and RMA to carry out this
regulation. Specifically, RMA has
removed the requirements that
approved insurance providers state how
they will attain the efficiencies, estimate
the amount of such efficiency, provide
documentation to support such
estimates, and determine the amount of
the premium discount because these
requirements are no longer necessary
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now that premium discounts will be
paid based on the actual cost savings of
the approved insurance provider. Now
all approved insurance providers must
provide is the name of the person
responsible for implementing the
premium reduction plan, the states in
which the approved insurance provider
is seeking the opportunity to offer a
premium discount, a credible marketing
plan to ensure that all farmers,
including small, limited resource,
women, and minority farmers have
access to a premium discount, and a
certification that service will not fall
below that required by the SRA and
approved procedures by any cost saving
measures implemented by the approved
insurance provider. The burden on the
back end is also reduced because the
determination of efficiencies and the
amount of premium discounts will now
be based on the Expense Exhibits
provided with the Plan of Operations
and a formula that RMA will provide in
procedures. Further, many of the other
requirements, such as no reduction in
service, having the operational and
financial capacity, etc., currently exist
in the SRA and are only reiterated in the
rule to remind participants of their
obligations under the crop insurance
program.

Comment: An interested party
comments that the agent is the backbone
of the growth and success of this
program, and agents are receiving little
compensation for the amount of work
that they do on behalf of the farmers of
America. The commenter states that as
more and more regulations and
penalties are being placed on the
system, the need for qualified agents to
deliver this product becomes a more
necessary part of the plan.

Response: RMA agrees that agents
play a vital role in the delivery of
Federal crop insurance to farmers and
that it cannot operate without them.
RMA cannot pass judgment on the
amount or fairness of the compensation
the agents’ receive to perform this
service but the level of compensation is
a result of a voluntary agreement
between an approved insurance
provider and the agent. If compensation
were too little, then the agent would not
choose to enter into the agreement and
if too much, then approved insurance
providers would choose not to.

RMA also agrees that with the
growing complexity of the crop
insurance program, and RMA'’s
vigilance in ensuring that program
requirements are complied with, there is
a need for knowledgeable, qualified
agents. However, RMA does not believe
that this interim rule will negatively
affect the knowledge or skill of agents.

Many of the requirements under this
rule are the same requirements that exist
under the SRA. Further, requiring that
any premium discount be paid after cost
savings have been realized will mitigate
or eliminate any potential dramatic
changes to the program.

Comment: Many agents and interested
parties commented that commissions
have been reduced drastically in the
past few years and the premium
reduction plan will further reduce
commissions but not the workload. A
commenter stated that costs are
increasing. A commenter stated that
agents are doing twice the work that
they used to do in the past because of
all the different products that have been
introduced and also that they do most,
if not all of the inputting of information
that used to be completed at the
approved insurance provider level.
Commenters stated that agents are
required to attend classes for updates to
stay on top of the changes and
accurately explain the coverage options
to the farmer and agents have been very
patient with the constant changes and
additional requirement that have been
placed upon them. A commenter stated
agents also put on workshops and hire
quality speakers to inform clients of the
values of having MPCI insurance, and
have the increased cost of software and
computer updating.

Response: RMA admits that the crop
insurance program has steadily grown
more complex with more and varied
policies available to farmers. RMA
admits that agents must be trained each
year to stay abreast of program changes
and explain such changes to their
policyholders. However, the sharing of
the workload involved in the inputting
of information is an issue between the
agent and the approved insurance
provider. RMA does not dictate who
inputs this information.

Further, because commission rates are
a private matter negotiated between
agents and approved insurance
providers, RMA cannot comment with
respect to whether these commissions
have been reduced drastically in recent
years. However, RMA does know that in
the last few years, premium volume has
increased significantly as farmers
purchase revenue policies and increased
their coverage levels following the
increase in premium subsidies in 2001.
Since agent commissions are generally
based on the percentage of premium,
this means that although an agent’s
commission rate may have fallen
through this period, any decline in
commission rates may have been more
than offset by the dramatic increase in
average premium per policy. This is
confirmed by expense statements

provided to RMA by approved
insurance providers, which show both
total commission dollars paid to agents
and dollars commissions per policy
rising sharply since 2000.

Comment: Several agents commented
RMA should strongly simplify this
program, and then and only then should
they consider any reduction in
premiums to the agents that are working
hard to provide this coverage in a timely
and efficient manner. A commenter
stated that there would have been
premium savings to farmers, but all at
the expense of the agent. For example,
CRC and RA could be combined, unit
structures could be simplified, and the
time between releasing of Revenue
Assurance Base Prices and pricing
factors and sales closing date could be
expanded.

Response: RMA has been striving to
simply the crop insurance program.
However, it must do so while still
maintaining program integrity.
Therefore, some of the commenters
suggestions are under consideration,
such as the combination of CRC and RA.
However, others depend on whether
adopting such changes would introduce
program vulnerabilities. Even without
simplification, RMA would still be
obligated to make available the
premium reduction plan because it is
based on whether approved insurance
providers can operate the program for
less than their A&O subsidy. If the costs
are too high under the current program,
then approved insurance providers
would not be able to participate.
However, the intent of section 508(e)(3)
of the Act is to provide the approved
insurance providers with the
opportunity to enter into price
competition.

With respect to the commenters’
prediction that premium discounts to
farmers will inevitably come at the
expense of agents, nothing in the
premium reduction plan requires this
conclusion. Approved insurance
providers have to assess their business
operations to determine the most
appropriate place for savings. Further,
commission is freely negotiated between
the agent and approved insurance
provider. This means agents still have a
voice because if they do not like the
commission they are offered, they are
free to move their book of business to
other approved insurance providers.
The market will determine what, if any,
reductions in commissions there will
be.

Comment: A few agents commented
that if the workload were reduced, the
premium reduction plan would be
tolerated.
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Response: The only workload
required of agents by RMA are those
contained in the SRA and approved
procedures. RMA continually reviews
these procedures to ensure that they are
meaningful and necessary. As
procedures no longer become necessary,
they will be removed. However, RMA is
unable to reduce the workload any
further than that. Further, RMA is
unable to change any workload that may
be imposed on the agent by the
approved insurance provider. That is
negotiated between the agent and
approved insurance provider.

Further, it is the agent’s choice
whether to write for approved insurance
providers that are eligible for the
opportunity to offer a premium
discount. As commenters have stated,
there are farmers that will value
superior service over the potential for a
premium discount and who will remain
with the agent even if the agent elects
not to participate in the premium
reduction plan. As RMA has continually
stated, the purpose of section 508(e)(3)
of the Act was to create competition so
the interim rule allows the market, to
the maximum extent practicable, to
dictate who will participate and who
will not.

Comment: A few interested parties
commented that every year there are
more demands placed on the approved
insurance providers for training,
auditing and reviewing, verifying data
certified by the insureds, etc. That
means that every year the approved
insurance providers’ costs go up. The
commenter asks how RMA can expect
the approved insurance provider to act
on all these added demands and THEN
pay them less for it on a premium
reduction plan.

Response: RMA does not require that
an approved insurance provider
participate in the premium reduction
plan. Participation is strictly voluntary.
Further, no approved insurance
provider can pay a premium discount
until the approved insurance provider
can prove that its A&O costs are less
than the A&O subsidy. Since premium
discounts are now based on actual cost
savings, to the extent that approved
insurance providers are unable to
sufficiently reduce costs, the only
consequence under the premium
reduction plan is that no premium
discount will be paid. However, if the
approved insurance provider can
qualify to pay a premium discount,
section 508(e)(3) of the Act obligates
RMA to provide the opportunity.

Comment: Several agents and
interested parties commented that the
lack of agents, less agency office staff,
and service centers will result in

mistakes made on crop policies and the
whole crop insurance system will suffer,
including lower or no indemnity
payments. A commenter stated that the
time that goes into learning all of the
regulations is very high and if an agent
does not take this time, the mistakes can
be very costly. Another commenter
stated that one reason the independent
agencies are getting out of the business
is the increased complexity of the
program and the potential lawsuits that
may be filed because of the penalties
being applied for honest mistakes. A
commenter stated that agents take the
time to know their farmers operations.

Response: As stated above, the
premium reduction plan is unlikely to
result in reductions in staff if such
reductions are likely to result in more
mistakes. First, the litigation costs
associated with such mistakes are likely
to result in little if any savings upon
which to pay a premium discount.
Further, approved insurance providers
have an incentive to ensure there is no
reduction in service beyond that
required in the SRA and approved
procedures and the imposition of
sanctions under the SRA would make it
untenable to allow such a condition to
exist.

Further, the commenter implies that
the time an agent takes to know their
policyholders’ operations now might
not happen under the premium
reduction plan. However, under the
interim rule, the payment of a premium
discount is no longer guaranteed up
front and the farmer will know whether
the agent is providing the level of
service he requires, which may exceed
the level required by RMA, long before
the farmer knows whether he will
receive a premium discount. Therefore,
agents have the incentive to ensure that
their customers risk management needs
are met because they risk losing a
customer, even if they have complied
will all required of RMA.

Comment: An interested party
commented that in the event farmers are
going to try to purchase this product on
the web without the counsel of licensed
agents, their only recourse in the event
that an error is made is to sue RMA for
damages. The commenter stated the
farmer will make mistakes, they always
do, and when they do they want
someone to blame, RMA has placed the
agent in the forefront of that with the
SRA, and if RMA removes the agent,
RMA is directly in the line of fire.

Response: RMA has not suggested and
nothing in the interim rule or section
508(e)(3) of the Act suggests that the
crop insurance agent should be removed
from his or her role in helping
America’s farmers with their risk

management needs. Further, RMA has
not suggested that farmers be required to
use the internet to purchase crop
insurance. Approved insurance
providers are still required to ensure
that their policyholders get the service
mandated by the SRA and approved
procedures. Further, even if approved
insurance providers elect to offer crop
insurance via the internet, certain
functions are still required to be
performed by licensed agents and the
use of the internet does not abrogate this
requirement.

RMA does anticipate that information
technology will likely become
increasingly important in all aspects of
the delivery of crop insurance. To the
extent that an approved insurance
provider can harness that technology for
cost efficiencies for delivery of crop
insurance, RMA is obligated to consider
such cost efficiencies in the context of
qualifying for the payment of a premium
discount.

Comment: An agent commented that
since a farmer’s premium fluctuates as
high as 10-20% every year because the
prices and rates of each crop change
annually, the farmer would not even
notice he was getting a discount.

Response: There are price and
premium rate fluctuations and coverage
choices by the farmer each year that
affect premiums. However, this does not
mean the farmer would not notice a
premium discount, especially when,
under the alternative proposal adopted
in the interim rule, such premium
discount is likely to be in the form of
a specific payment in the future. But
even assuming the commenter is
correct, this provides another reason
why the drastic changes that
commenters claim will occur are less
likely. RMA has attempted to craft a
program that offers the possibility of a
benefit to farmers while minimizing
adverse effects to the program.

Comment: Several interested parties
and agents commented that farmers will
be forced to make their purchase
without the expertise of a local, tenured,
qualified agent and the end result will
most likely be greater unpaid claims
when the farmers suffer crop losses.
Commenters also stated that reduction
in the agent force will lead to many
farmers being forced out of business due
to inadequate coverage levels or crop
insurance simply not being practicably
available in their area. Commenters
stated that as many farmers become less
protected due to inadequate coverage in
ensuing years, there will be greater
support among farmers and their farm
groups for disaster aid bailouts and less
support for a strong national crop
insurance program.
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Response: Nothing in section
508(e)(3) of the Act or in the interim
rule would force local crop insurance
agents out of business, thereby causing
farmers to make uninformed, poor
decisions, suffer from a lack of claims
servicing, or be deprived of adequate
local crop insurance products. The
commenter’s are apparently
extrapolating these conclusions from an
expectation that the proposed rule will
cause agents’ commissions to be cut so
deeply that local agents will abandon
their businesses in significant numbers.
As stated above, it will not be in an
approved insurance provider’s interest
to devastate its own agent force, and the
service that its agent force provides, just
to be able to offer a premium discount.
It is also not in the approved insurance
provider’s best interests to take any
action that could result in its customers
being driven out of business.

Approved insurance providers are
also not likely to take any action that
could result in an inability to service
policies as required by the SRA and
approved procedures. In addition, as
stated above, the payment of any
premium discount will occur long after
the farmer’s policy has been serviced
and a claim paid. If the farmer is not
satisfied with such service or loss
adjustment, the farmer is likely to move
on to another agent or approved
insurance provider. Therefore, under
the interim rule, approved insurance
providers have added incentives to
ensure the proper service of farmers,
which includes a skilled,
knowledgeable agent force. Under the
premium reduction plan contained in
the interim rule, there is no reason why
the crop insurance program, approved
insurance providers, agents, and farmers
will not continue to thrive.

Comment: An agent commented that
the premium reduction plan will reduce
the availability of crop insurance to our
rural farmers. The commenter claims
that many elder landowners rely on the
agent’s expertise to enable them to
properly choose coverage levels, meet
RMA deadlines, and inform them of
new products.

Response: There is no reason to
assume that crop insurance will not be
available to any farmer that wants it. As
stated above, the interim rule now
allows approved insurance providers to
select states in which it wants to
participate in the premium reduction
plan to avoid situations where approved
insurance providers may pull out of a
state to avoid having to provide a
premium discount in that state. Further,
approved insurance providers have an
incentive to maintain their customer
base in order to realize potential gains

and would not take an action that would
result in a lack of agents, reduction in
service, or farmers seeking other
approved insurance providers.

Further, RMA agrees with
commenters that there are farmers who
rely heavily on the agent. These are the
farmers that are likely to value service
over the potential for a premium
discount and are likely to remain with
their agent, even if the agent does not
offer a premium discount. Therefore, all
agents will be able to compete, either on
service or with the potential for a
premium discount and the market will
determine how it will meet the greatest
needs of farmers.

Comment: Many agents and interested
parties commented that this plan is
placing additional burdens and work on
the farmers. Farmers have trouble
enough getting their paperwork filed on
time with an agent calling and
explaining things to them. Commenters
state that the average farmer does not
understand their crop insurance policy
as well as they should. Commenters
state that with the premium reduction
plan, farmers would be expected to
understand and file their own crop
insurance forms and complete the
necessary requirements and very few
would be able to do this as needed and
required by the policy. They state that
farmers would not be willing to attend
meetings, updates, and review policy
changes from year to year and with
paperwork not being completed as
necessary, many farmers could be left
out in the cold come claim time.
Commenters stated that farmers have
come to rely on agents for assistance
with reporting deadlines, screening
information and quality control. A
commenter stated that requiring farmers
to do their own work could result in
increased fraud, waste, and abuse. A
commenter asked if farmers will be
required to obtain E&O insurance.

Response: There is nothing in the
proposed or interim rule that will
increase burdens on farmers or require
them to do their own work. Approved
insurance providers have to evaluate
their business operation to determine
where it can attain savings while still
maintaining its agent and customer base
because the latter is where the approved
insurance provider makes its profit.
Approved insurance providers are also
not going to take actions that will result
in farmers not understanding their
coverage, missing deadlines, etc. It is in
the approved insurance provider’s best
interest to keep their customers satisfied
or risk losing their customers to a
competitor. Therefore it is unlikely that
the tasks currently being performed by
an agents would somehow, under the

premium reduction plan, be shifted to
the farmer—tasks such as filing forms,
attending update meetings, reviewing
policy changes, ensuring that reporting
deadlines are met, screening
information, and maintaining control
over the quality of insurance
information.

Further, the SRA and approved
procedures mandate certain services be
provided to farmers and approved
insurance providers and agents can be
sanctioned for failing to provide those
services.

Comment: Many agents and interested
parties commented that farmers are not
ready to use the internet to get their
service and they need the agent’s
expertise. A commenter stated that
farmers will have to do the work
themselves or go to large brokers who
will not offer the kind of one on one
advice the local agent gives to the
farmer now. A commenter stated that
having a computer and access to the
internet does not make a farmer a crop
insurance expert.

Response: As stated above, nothing in
the proposed or interim rule requires
that a farmer use the internet to
purchase crop insurance, do the
administrative work associated with
obtaining a policy, or abandon the
services provided by a traditional agent.
Approved insurance providers still have
the incentive to ensure their customers
are satisfied or risk losing their
business, which affects the approved
insurance provider’s profitability. In
addition, the level of service required by
the SRA and approved procedures must
still be provided or the approved
insurance provider or agent risks
sanctions imposed by RMA.

Comment: Several agents commented
that if farmers do not have the small
town agency that they have been using
they will have to go to the larger
agencies which are not always close to
where the farmers live. Any savings in
premium could be eaten up in travel
and long distance phone calls to service
their crop insurance.

Response: The commenters assume
that the premium reduction plan will
result in the elimination of the small
town agency. However, as stated above,
this is not likely to be the case. The
approved insurance providers have an
incentive to maintain their agent bases
to ensure the required level of service is
provided and enable them to maximize
their profitability. Therefore, the agents
and approved insurance providers will
determine the fair commission to allow
such agents to stay in business, provide
the required service, and, if possible,
allow the approved insurance provider
to achieve some savings.
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Comment: An agent commented that
it has seen how the discount can help
farmers. The commenter states that
many farmers chose to use the discount
so that they could purchase additional
coverage, and many farmers have seen
the ads talking about the discount and
purchased crop insurance for the first
time in many years. The commenter
stated that the premium discount is not
going to be used by every farmer
because many farmers are happy with
their current coverage and agents.
However, there are many farmers who
do like to use the discount plan.

Response: Under the proposed rule,
premium discounts were likely to
increase coverage levels because they
resulted in a direct decrease in the
amount of premium owed, which would
allow farmers to increase coverage and
pay the same amount as they would
under the lower coverage level. It is not
clear whether the interim rule will have
the same effect because farmers will not
receive their premium discount until
long after premiums have been paid.
While hope and the intent is that
farmers would use the discount to
purchase additional coverage in future
years, farmers are free to use the
discount in any manner they choose.

RMA agrees that not all farmers are
going to elect to insure with approved
insurance providers that participate in
the premium reduction plan. This is
especially true under the alternative
proposal adopted in the interim rule.
Some farmers will prefer to receive
superior service over the premium
discount. This simply allows another
mechanism for competition, price and
service, and the market will determine
which farmers value most.

Comment: An agent commented that
the premium reduction plan encourages
farmers to go for quick and easy fixes
rather than determining which true
“risk management” solutions may best
fit their operations, which can lead to
less information and less proper risk
management. The commenter stated that
purchasing additional coverage with the
discount is not always beneficial
because it may not be economical and
farmers may actually receive a reduced
disaster payment.

Response: Under the alternative
proposal adopted in the interim rule, no
premium discount is guaranteed up
front. Therefore, farmers have no
incentive to go for quick and easy fixes.
Because the premium discount payment
is based on actual costs and may never
be paid for a reinsurance year, it is
unlikely farmers’ behavior will change
much and it is likely that they will
continue to seek the best risk
management tools for their operation.

Further, although premium discounts
can be used to purchase additional
coverage, there is no requirement that
they do so. The purpose of section
508(e)(3) of the Act is to allow farmers
to benefit from price competition, which
is what the interim rule does.

Comment: A farmer commented that
the premium reduction plan will result
in farmers being left without coverage
and service needed to protect their
crops.

Response: It is unclear from the
comment why the commenter would
predict that farmers would be left
without coverage as a result of the
premium reduction plan. If the
commenter is concerned that agent
commissions will be reduced to the
point that there will no longer be agents
in the area to serve the farmers, as stated
above, this is not likely to occur. The
approved insurance provider has too
much incentive to maintain its
customers and agents to cut
commissions to the point that either or
both may go to another approved
insurance provider. Further, approved
insurance providers are required to
provide service to farmers as required
by the SRA and approved procedures.
Approved insurance providers are not
going to risk sanctions under the SRA
by taking actions which may result in a
reduction in this required service.

b. Administration and Verification

Comment: An agent suggested that
RMA only allow those approved
insurance providers with strong
financial positions and a strong
management teams to participate in the
premium reduction plan. The
commenter suggested an approved
insurance provider allowed to pay a
premium discount should be in a strong
financial position (EX: At least an A—A
M Bests rating), not just partnered with
a strong reinsurer. The commenter also
suggested an approved insurance
provider allowed to pay a premium
discount should have an experienced
management team with minimal
turnover of upper management and have
trained adjustors in EVERY state in
which they write business.

Response: To participate in the
premium reduction plan under the
interim rule, an approved insurance
provider must first qualify financially
and operationally under the SRA. After
the insolvency issues regarding
American Growers, RMA has
heightened its scrutiny of the approved
insurance providers and has required
more detailed financial information.
Further, under the alternative proposal
adopted in the interim rule, RMA
approval for payment of premium

discounts is conditioned upon the
existence of actual cost savings and the
approved insurance provider’s
compliance with the SRA, including
being in an acceptable financial
condition. Since approval of the
payment of an amount of premium
discount will not occur until after the
end of the reinsurance year, RMA
should be in a good position to ensure
that the payment of a premium discount
will not jeopardize the financial
condition of an approved insurance
provider.

Further, because the approval of the
payment of premium discounts is based
on actual cost savings and is made after
the financial condition of the approved
insurance provider is known, there is no
need to add requirements to those
provided for in the SRA regarding the
partnering of approved insurance
providers with strong reinsurers and the
makeup and turnover of the
management teams. The requirements in
the SRA should be sufficient to ensure
the continued financial stability of the
approved insurance providers.

With respect to loss adjusters, the loss
adjustment process under the premium
reduction plan is no different than
under the current policies and approved
procedures. Therefore, there is no need
to impose additional requirements
regarding the availability and location of
loss adjusters. Further, market forces are
likely to play a significant role because
if farmers’ claims are delayed, they are
likely to move to another approved
insurance provider. Therefore, the
suggested changes have not been made.

Comment: Several agents and
interested parties suggested RMA
consider a premium modification plan
that is based on a farmer’s good
experience or loss history. A commenter
states that this will reward the top
farmers and give incentive for quality
farming practices by all farmers. One
commenter stated it has a hard time
believing a farmer deserves a discount
and a loss check in the same year.

Response: There is no rational basis to
condition the payment of the premium
discount on whether the farmer was
paid a loss in a crop year or their
experience. Under section 508(e)(3) of
the Act, approved insurance providers
can pay premium discounts to their
farmers if they can prove that their
actual A&O costs were less than their
A&QO subsidy. The loss history has no
bearing on whether such efficiency is
attained for a particular reinsurance
year. Further, even though in years of
high losses where it may be difficult for
the approved insurance provider to
achieve the requisite savings because of
the increased loss adjustment expense,
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there is no justification to punish
farmers because of the vagaries of
weather or other natural disasters. If the
approved insurance provider attains an
efficiency, it must be permitted to pay
the premium discount to all its farmers.
Therefore, the suggested changes have
not been made.

Comment: An agent commented that
if RMA still thinks it needs to offer a
premium reduction plan, then the
premium discount should be the same
no matter which approved insurance
provider or agent the farmer buys it
from and there would need to be less
regulation and paperwork involved in
order for an agent to make a living
selling it.

Response: RMA has no choice with
respect to whether it will make the
premium reduction plan available to
approved insurance providers. Section
508(e)(3) of the Act provides approved
insurance providers with the right to
request to be able to pay premium
discounts and if an efficiency is
attained, RMA can only limit the
manner in which such payments are
approved to be made. Further, RMA
cannot require all approved insurance
providers pay the same amount of
premium discount. The payment of a
premium discount is conditioned upon
the approved insurance provider
attaining an efficiency and the amount
must correspond to the amount of such
efficiency. Since the approved
insurance providers all have different
compositions of their books of business
and operations, it is highly unlikely that
approved insurance providers will be
able to attain the same amount of
savings in the same places. Therefore
the suggested changes have not been
made.

Comment: A few agents suggested that
if RMA must keep the premium
reduction plan, keep it the way it was
planned—through the internet
exclusively.

Response: There is no rational basis to
restrict the premium reduction plan to
the use of the internet or any other
specific cost efficiency. It is the
approved insurance providers who are
to determine whether they can deliver
the program for less than the A&O
subsidy. They are in the best position to
determine how to attain savings based
on their individual operations. It would
be arbitrary and capricious for RMA to
dictate the manner in which the
efficiencies must be attained, especially
since such a requirement could penalize
farmers who do not have access to the
internet. Therefore, the suggested
change has not been made.

Comment: A few agents expressed
concern that nothing in the rule defines

expectations for agents selling for more
than one approved insurance provider.

Response: RMA agrees with the
commenter that the proposed rule did
not address expectations for agents
selling for more than one approved
insurance provider. However, RMA
agrees that there may be legitimate
concerns that agents that write for more
than one approved insurance provider
will direct the large policies to the
approved insurance provider that is
eligible for the opportunity to offer a
premium discount and the small
farmers to its other approved insurance
providers. Such a practice is unlikely to
persist in the long run because those
approved insurance providers that write
only small policies through an agent are
apt to either require more equality in the
distribution of policies from the agent or
sever their contractual relationship with
the agent. However, to ensure that no
unfair discrimination occurs, the
interim rule now requires agents to
inform their insured of all approved
insurance providers they write for that
are eligible for the opportunity to offer
a premium discount.

Comment: An interested party
commented that it should remain a
concern for RMA that allowing access to
approved insurance providers that own
their own reinsurance company could
compromise the program.

Response: RMA agrees that if
commercial reinsurance market
transactions are not excluded from
consideration when determining an
efficiency, the A&O costs may not
reflect the actual cost to deliver the
program. Commercial reinsurance has
nothing to do with the delivery of the
crop insurance policy to the farmer. It
is a tool for approved insurance
providers to be able to manage their risk
and each approved insurance provider
handles commercial reinsurance
differently. Therefore, the interim rule
considers A&O costs to include only
compensation paid, loss adjustment
expenses, and other operating expenses
reported on the Expense Exhibits
provided with the Plan of Operations
and has revised the definitions of “A&O
costs,” “A&O subsidy,” and
“efficiency,” to clarify that any costs
incurred or commissions earned from
commercial reinsurance are not
included for purposes of the premium
reduction plan.

Comment: An approved insurance
provider commented that the proposed
rule does not assist it in lowering its
current administrative and operating
expenses to a level that would qualify
it for a premium discount. The
commenter stated the inefficiencies in
the Federal crop program are a direct

result of the costs associated with
interpreting, maintaining and
implementing the regulatory
requirements to administer the program
to the greatest extent possible. The
commenter states it prides itself on its
compliance with these guidelines and
feels a huge responsibility to provide
financial security to the farmers in the
States where it does business. Any type
of approved premium reduction plan
must be based on a strict and
enforceable process with the
appropriate penalties in place to ensure
the approved provider is not
compromising service to the farmer.

Response: RMA agrees that the
premium reduction plan does not tell
approved insurance providers how to be
able to deliver the program for less than
their A&O subsidy. It would be
impossible to do so since each approved
insurance provider operates differently
and is in the best position to determine
whether efficiencies can be had in its
operation. RMA also agrees that the
premium reduction plan must be based
on a strict enforceable process with
appropriate penalties. To accomplish
this goal, RMA adopted the alternative
proposal because it would require the
approved insurance provider to prove
actual costs savings instead of relying
on projections that might not be
realized. There are also provisions in
the interim rule that require that
determinations of A&O costs be based
on Expense Exhibits that are provided
with the Plan of Operations and audited
and certified by an independent
certified public accountant experienced
in insurance accounting after the
reinsurance year and before any
premium discount can be approved.
Further, determinations of the premium
discount that can be paid in the state are
based on a formula that will be provided
to the approved insurance provider
through procedures. The standard of
service that will be used to determine
whether there has been a reduction in
service are those currently contained in
the SRA and approved procedures.
These and other provisions in the
interim rule create a strict and
enforceable standard that can be applied
to all approved insurance providers. In
addition, RMA has added different
sanctions, such as withdrawing
approval for all or part of the payment
of a premium discount and
disqualifying agents or approved
insurance providers from participating
in the premium reduction plan, that
allow it to better tailor the sanction to
the offense.

Comment: Several approved
insurance providers, loss adjusters and
interested parties commented that if the
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proposed rules are adopted in their
entirety and, more importantly,
followed and evenly enforced for all
signatories by RMA, it does not appear
that any of the current approved
insurance providers would meet the
eligibility criteria. A commenter stated
that reductions in the A&O subsidy rate
will make it impossible to reduce
expenses below the A&O subsidy paid
by RMA. A commenter stated that it is
even more difficult to envision an
approved insurance provider being able
to provide a premium discount based on
delivery cost efficiency because
implementation of the Combo Policy, a
new DAS, and CIMS will require
millions of dollars to be expended by
RMA and the approved insurance
providers, and will cause a significant
strain on staffing resources for both
RMA and the approved insurance
providers for several years to come.

Response: Under the interim rule, it is
unlikely that any approved insurance
provider would fail to be determined
eligible for the opportunity to offer a
premium discount. However, it is true
that not every approved insurance
provider may attain sufficient savings to
enable them to receive approval to pay
a premium discount. The purpose of
section 508(e)(3) of the Act is not to
guarantee that all approved insurance
providers will qualify to pay a premium
discount. Section 508(e)(3) simply gives
approved insurance providers the
opportunity to compete on service and
price and farmers the opportunity to
receive a benefit they may not otherwise
receive. Because the premium discount
is no longer guaranteed up front, there
should be no harm to approved
insurance providers if they cannot pay
premium discounts because the farmers
should not have expectations regarding
the guaranteed receipt of such
discounts.

Comment: An agent questioned the
proof for RMA'’s statement that “it was
also easy to determine whether the
reduction in premium from the
efficiencies corresponded to the states
from which they were derived.”

Response: The commenter is referring
to the background section of the
proposed rule dealing with RMA’s
experience in approving the approved
insurance provider currently authorized
to offer a premium reduction plan. The
full quote is: “It was also easy to
determine whether the reduction in
premium from the efficiencies
corresponded to the states from which
they were derived since the same
efficiencies and same reductions
applied to all states in which the
approved insurance provider wrote
business.” In other words, RMA

analyzed the expense schedules of the
approved insurance provider before and
after the application of cost efficiencies,
including state level information on
agent commissions. What RMA found in
examining these documents was that the
cost efficiencies (cost reductions)
proposed by the approved insurance
provider were proportionately the same
for each state and, in total, were equal
to the single percentage amount of
premium discount sought by the
approved insurance provider to be
offered in all states. Therefore, the
approved insurance provider complied
with the requirement in section
508(e)(3) of the Act that premium
discounts must correspond to cost
efficiencies. The fact that a comparison
of the exhibits in this particular
application so clearly demonstrated
correspondency is the basis for RMA
categorizing the process as “‘easy.” The
same was not true for other applications
that RMA received.

However, RMA has developed a
relatively simple means to allow for
state variability through the approval of
premium discounts for each state
selected by the approved insurance
provider. It developed a formula that
could be applied based on the
information already submitted by the
approved insurance provider on the
Expense Exhibits provided with the
Plan of Operations. This formula works
with all business operations and
provides an easy means of allocating
costs.

Comment: An agent commented that
the rule does not address the issues and
problems raised by the diverse
applications received by RMA. The
commenter stated that it raised the same
issues in 2003 and that if the premium
reduction plan continues it will lead to
the demise of the crop insurance
program and Congress having to
authorize record breaking ad hoc
disaster relief.

Response: While the proposed rule
sought to eliminate the problems and
issues raised by the diverse applications
received from approved insurance
providers by requiring the same
premium discount be provided in all
states in which the approved insurance
provider did business, RMA realized
that such a proposal did not meet the
business operations of all approved
insurance providers. From comments
and analysis provided to the proposed
rule, RMA realized that allowing
approved insurance providers to select
the states where they want the
opportunity to provide a premium
discount allowing variations in
premium discounts between states were
important to the financial stability of the

approved insurance providers and the
crop insurance program. As a result,
RMA adopted the alternative proposal
that, as stated above, would allow the
selection of states and state variability.
For instance, the issue raised in some
applications that allowed its agents to
carry both the premium reduction plan
and non-premium reduction plan
policies for the same approved
insurance provider is addressed in the
interim rule by requiring agents to
notify their policyholders and
applicants of the names of all approved
insurance providers that are eligible for
the opportunity to offer a premium
discount. Further, the concerns about
the ability to allocate costs and provide
cost projections for savings have been
eliminated through the adoption of the
alternative proposal.

Comment: An interested party
comments that RMA cites an example of
a 3 percent across the board computing
cost efficiency. The commenter states
that RMA states this would warrant a
single discount across an entire book of
business. However, if the efficiency to
discount relationship is at the plan of
insurance level, an approved insurance
provider should first allocate computer
costs across plans of insurance. The
commenter states that if it costs $50 in
computer costs per policy, but each
policy generates a different amount of
premium, then the application of an
equal discount, say 1% will not
correspond to the efficiency at the plan
of insurance level. For example, policy
A generates $1,000 in premium and
costs $50 in computing costs. Policy B
generates $500 in premium and costs
$50 in computing costs. A 1% discount
results in $10 in savings on policy A
and $5 in savings on policy B. Yet the
efficiency is the same dollar amount for
both policies. Clearly the discount does
not correspond to the efficiency in this
case.

Response: The commenter is correct
that the percentage may not be the same
on a plan of insurance basis. However,
nothing in section 508(e)(3) of the Act
requires that the efficiencies and
corresponding premium discounts be
determined on a plan of insurance level.
It would be impossible to administer the
program at such a level because
approved insurance providers do not
report their costs on a plan of insurance
basis. RMA would never be able to
verify such costs, it could lead to
manipulations of cost allocations in
order to achieve savings.

As other commenters have pointed
out, to properly be able to administer
the premium reduction plan RMA needs
to develop a rule that is clear, strict and
enforceable. Based on the comments,



